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Court of Appeals of the District of Columbia 


No. 5494. 

I 

Gertrude E. Neely, Appellant, 

1 

VS. j 

The Philadelphia Inquirer Co., a Corporation. 

i 

— 

a Supreme Court of the District of Columbia. 

i 

i 

At Law. 

i 

No. 79487. j 

Gertrude E. Neely, Plaintiff, 

vs. 

The Philadelphia Inquirer Co., a Corporation; The Fed¬ 
eral Life Insurance Company, a Corporation, Defend¬ 
ants. j 

United States of America, 

District of Columbia , ss: j 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

I 

1 Declaration . 


Filed April 16, 1931. 

j 

In the Supreme Court of the District of Columbia. 

Law. No. 79487. j 

Gertrude E. Neely, Plaintiff, ! 

i 

vs. 

The Philadelphia Inquirer Co., a Corporation; The Fed¬ 


eral Life Insurance Company, a Corporation, 
ants. 


Defend- 


The plaintiff, Gertrude E. Neely, sues the defendants, 
The Philadelphia Inquirer Co., a corporation, and the Fed- 
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eral Life Insurance Company, a corporation, by reason of 
the following facts: 

1. The plaintiff avers that on, to-wit, the 22nd day of 
March, 1931, and for a long time theretofore, the defendant, 
The Philadelphia Inquirer Co., was a foreign corporation, 
having a place of business in the District of Columbia, and 
doing business and transacting business in the District of 
Columbia. 

2. The plaintiff avers that on, to-wit, the 22nd day of 
March, 1931, and for a long time theretofore, the defendant, 
the Federal Life Insurance Company, was a foreign cor¬ 
poration, having a place of business in the District of Co¬ 
lumbia, and doing business and transacting business in the 
District of Columbia. 

3. The plaintiff avers that on, to-wit, the 22nd day of 
March, 1931, in violation of the plaintiff’s right of privacy, 
the said defendant wrongfully, unlawfully, wilfully and 
maliciously, and for commercial and advertising purposes, 
published and caused to be published certain words and 

figures of, about and concerning the plaintiff, wherein 
2 the plaintiff’s name was unlawfully, wrongfully, wil- 
fullv and maliciouslv used, and without her knowl- 
edge or consent, which publication was made in The Phila¬ 
delphia Inquirer, a newspaper published in the City of 
Philadelphia, in the State of Pennsylvania, and having a 
large circulation in the City of Philadelphia, Pennsylvania, 
the City of Washington, in the District of Columbia, and 
elsewhere, and which said publication is in the words and 
figures following, to-wit: 

(Here follows photolithographed page 3.) 

4 4. The plaintiff avers that she has suffered a griev¬ 

ous wrong done by the defendants as aforesaid; and 
by reason of the said publication, she has been mortified and 
humiliated, and her name has been publicly used without 
her knowledge or consent, for commercial and advertising 
purposes, and she has suffered in mind and body and has 
been thereby made a subject of ridicule and scorn. 

Wherefore the plaintiff brings this suit and claims dam¬ 
ages in the sum of Fifty Thousand ($50,000.00) Dollars be¬ 
sides costs. 
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Lt. Commander Ashton E. Neely 
Victim of Pneumonia 
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Lt. Commander Ashton E. Neely, Lansdowne, 
Pa., died of pneumonia at the Naval Hospital on 
January 2nd after a four-days’ illness. Lt. Com¬ 
mander Neely was forty-two years old and his 
Inquirer Life Policy was issued in 1929. Mrs. Ger¬ 
trude E. Neely, widow and beneficiary, was paid 
$1072.95 as the regular death payment at the age 
of forty-two. 
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THE PHILADELPHIA INQUIRER CO. 

Second Count. 

The plaintiff, Gertrude E. Neely, sues thb defendants, 
The Philadelphia Inquirer Co., a corporation,; and the Fed¬ 
eral Life Insurance Company, a corporation,; by reason of 
the following facts: I 

1. The plaintiff avers that on, to-wit, the;22nd day of 

March, 1931, and for a long time theretofore, the defendant, 
The Philadelphia Inquirer Co., was a foreign! corporation, 
having a place of business in the District of Columbia, and 
doing business and transacting business in the District of 
Columbia. j 

2. The plaintiff avers that on, to-wit, the |22nd day of 

March, 1931, and for a long time theretofore, the defendant, 
the Federal Life Insurance Company, was a! foreign cor¬ 
poration, having a place of business in the District of Co¬ 
lumbia, and doing business and transacting business in the 
District of Columbia. j 

3. The plaintiff avers that on, to-wit, the 22nd day of 
March, 1931, the said defendants, in violation of the plain¬ 
tiff’s right of privacy, wrongfully, wilfully, mali- 

5 ciouslv and falselv, and for commercial and advertis- 
ing purposes, published and caused to be published 
of, about and concerning the plaintiff, certain words and 
figures, wherein the plaintiff’s name was wrongfully, wil¬ 
fully and maliciously used, without her knowledge or con¬ 
sent, and for commercial and advertising purposes, in a cer¬ 
tain newspaper, known as The Philadelphia jlnquirer, a 
newspaper of large circulation in the City of Philadelphia, 
Pennsylvania, and in Washington, in the District of Co¬ 
lumbia, and which said publication, is in the j words and 
figures following, to-wit: j 


(Here follows photolithographed page fo.) 


i 

7 4. The plaintiff avers that the use of her name in 

the said publication was without her consent, and in 
violation of her legal rights, in violation of her right of 
privacy, and that the statements contained therein were 
wrongfully, wilfully and maliciously false. i 

5. The plaintiff avers that she has suffered a grievous 
wrong done by the defendants as aforesaid; and by reason 

2—5494a I 
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of the said publication, she has been mortified and humili¬ 
ated, and her name has been publicly used without her 
knowledge or consent, for commercial and advertising pur¬ 
poses, and she has suffered in mind and body, and has been 
thereby made a subject of ridicule and scorn. 

"Wherefore the plaintiff brings this suit and claims dam¬ 
ages in the sum of Fifty Thousand ($50,000.00) Dollars be¬ 
sides costs. 


T. MORRIS WAMPLER, * 
Attorney * for Plaintiff , 
Peoples Life Ins. Bldg. 


Summons. 

Issued April 16, 1931. 

*•*••*# 

The President of the United States to the defendants, Greet¬ 
ing: 

You are hereby Summoned to appear in this Court on or 

before the twentieth dav, exclusive of Sundavs and legal 

holidays, after the day of service of this Writ upon you, to 

answer the Plaintiff's Suit, and show why she should not 

have judgment against you for the cause of action 

S stated in her declaration; and in case of vour failure 

* « 

so to appear and answer, judgment will be given 
against you by default. 

Witness the Honorable Alfred A. Wheat, Chief Justice of 
said Court, the 16th dav of April 1931. 

[seal.] FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 
i Assistant Clerk. 

WAMPLER & TURCO, 

Attorneys. 

Marshall Return. 

Served copy of the declaration, affidavit, and this sum¬ 
mons on the Defendants* Philadedphia Inquirer Company, a 
Corporation, by serving Paul J. McGahan, Washington, 


THE PHILADELPHIA INQUIRER CO 
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D. C., correspondent for said corporation; personally, 
4-20-31. 

EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia, 
By HARRY C. ALLEN,! 

Deputy U. $. Marshal. 


Motion of the Philadelphia Inquirer Company to 

Quash . 


Filed May 12, 1931. 


* 


Now conies the defendant, The Philadelphia Inquirer 
Company, a corporation, by its attorneys, appearing spe¬ 
cially for the purpose of this motion and for no other pur¬ 
pose whatever, and moves the Court to quash! and vacate 
the attempted service of process upon said defendant, and 
the return thereof, in the above entitled cause, upon the 
following grounds: | 

First. The return of the Marshal is as follows: 

* i 

‘‘Served copy of declaration, affidavit and summons on 

Philadelphia Inquirer by serving Paul J. McGahan, Wash¬ 
ington, D. C., Correspondent for said corporation, per¬ 
sonally 4-20-31.” j 

j 

Second. That the defendant is a foreign corporation, to 
wit: a corporation organized and existing under the laws 
of the State of Delaware, and having its office and principal 
place of business in the City of Philadelphia, State of 
Pennsylvania, and is not now and was not at the time of 
the filing of the declaration in this case, nor at the time 
of the alleged service of the writ therein, nor at the time 
of the alleged violation of the plaintiff’s right of privacy, 
doing business or transacting business, in the District of 
Columbia as contemplated by Section 1537 of the Code of 
the District of Columbia, in order to give this Court juris¬ 
diction over foreign corporations; j 

Third. That the said Paul J. McGahan, upon' whom the 
Marshal returned that he had served process as “Corre¬ 
spondent for said corporation” was not then and is not 
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now an officer, agent or employee of the defendant, The 
Philadelphia Inquirer Company, for the purpose of doing 
or transacting business in the District of Columbia as 
contemplated by Section 1537 of the Code of the Dis- 
10 trict of Columbia, but that the said Paul J. McGahan 
is merely a reporter of news items for the said de¬ 
fendant, which news items when obtained by him are trans¬ 
mitted to the defendant at its principal office in the City 
of Philadelphia, State of Pennsylvania, and there adopted 
or rejected by it as its officers in Philadelphia see fit, the 
said Paul J. McGahan having no connection with the de¬ 
fendant, The Philadelphia Inquirer Company, other than 
as a reporter and writer of news items; 

Fourth. That for the reasons alleged in the preceding 
counts and each of them, any attempt on the part of this 
Court to render a^ judgment in personam against the said 
defendant foreign corporation would be unconstitutional, 
and any judgment so rendered would be null and void, be¬ 
cause such judgment, and any and all acts of this Court 
connected therewith, would be violative of the Fifth and 
Fourteenth Amendments to the Constitution of the United 
States. 

The affidavits of Herbert E. Blackman, Secretary of the 
defendant corporation, The Philadelphia Inquirer Com¬ 
pany, and of said Paul J. McGahan, are attached hereto 
as a part of and in support of this motion, and are respect¬ 
fully prayed to be read and considered as though embodied 
herein. 

HOG AX, DOXOVAX, JONES. 
IIAKTSOX & GUIDEK. 

ED MUX I) L. JOXKS, 

JOHN W. GUI DEE, 

Attorneys for the Defendant, The Phila¬ 
delphia Inquirer Company, Appearing 
Specially for the Purposes of This 
Motion Only. 


11 


Washington, I). (\, Mav 1 '2. HK’>1 


To T. Morris Wampler, Esq., and Joseph C. Turco, Esq., 

Attornevs for Plaintiff: 

* 


Please take notice that the points to be submitted in sup¬ 
port of this motion and the authorities intended to be used 



I 


THE PHILADELPHIA INQUIRER CO.j 7 

i 

are attached hereto. The rules of the above entitled Court 
require, that if you oppose the granting of the above mo¬ 
tion, you shall within five days from the date of the service 
of a copy of this motion upon you, or such sufficient time 
as the said Court may grant, or, as the parties to this suit 
may agree upon, file in reply with the Clerk of said Court 
a statement of the points and authorities upon which you 
rely, and serve a copy thereof upon counsel for the defend¬ 
ant. I 

HOGAN, DONOVAN, JONES, 
HARTSON & GUIDER, 
EDMUND L. JONES, 

JOHN W. GUIDED, 

Attorneys for the Defendant, The 

Philadelphia Inquirer Company. 

Acknowledgment of Service. 

Service of a copy of the foregoing motion and notice 
acknowledged this 12 day of Mav, 1931. 

T. MORRIS WAMPLER, 

J. C. TURCO, | 

Attorneys fo\r Plaintiff. 

i 

12 Statement of Propositions of Law and Authorities 

in Support Thereof. 


Filed May 12,1931. 


1. The defendant, The Philadelphia Inquirer Company, 
is not now and was not at the time of the filing of the 
declaration in this case, nor at the time of the alleged serv¬ 
ice of the writ therein, nor at the time of the alleged viola- 
1 ion of tin* plaintiff’s right of privacy, “doing” business 
or “transacting” business in the District of (Columbia, as 
contemplated by Section 1537 of the Code of the District of 
Columbia, in order to give this Court jurisdiction over 
foreign corporations. j 

HOGAN, DONOVAN, JONES, 
HARTSON & GUIDER, 
EDMUND L. JONES. 

JOHN W. GUIDER, j 
Attorneys for Defendant,, The 
Philadelphia Inquirer Company. 

3—5494a I 
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Authorities. 

1. Anderson v. Observer Company (Supreme Court of 
the District of Columbia, Law Xo. 59455, decided by Cov¬ 
ington, C. J.). 

2. Herrick v. Oklahoma Publishing Company (Supreme 
Court of the District of Columbia, Law Xo. 66*026, decided 
by Hitz, J.). 

3. Herrick v. Press Publishing Company (Supreme 
Court of the District of Columbia, Law Xo. 66027, decided 
by Stafford, J.). 

4. Baylis v. Press Publishing Company (Supreme Court 
of the District of Columbia, Law Xo. 71056, decided by 
Hoehling, J.). 

5. Brewer v. Xew York Times (Supreme Court of the 
District of Columbia, Law Xo. 71274, decided by Hitz, J.). 

6. Chase Bag Company v. Munson Steamship Line, 54 
App. D. C. 169. 

7. Green v. C. B. & Q. Railway Company, 205 U. S. 530. 

8. Cancelmo v. Seaboard Airline Railwav, 56 App. D. C. 
225. 

9. Knobel v. Seaboard Airline Railwav, 56 App. D. C. 
228. 

13 Affidavit of Herbert E. Blackman , Secretary) of The 
Philadelphia Inquirer Company. 

Filed May 12, 1931. 

*•••••• 


State of Pennsylvania, 

City and County of Philadelphia , ss: 

Herbert E. Blackman, being first duly sworn, deposes 
and says that he is a resident of the City of Philadelphia, 
State of Pennsylvania, and is an officer, to-wit, the Secre¬ 
tary, of The Philadelphia Inquirer Company, one of the 
defendants herein, a corporation which publishes in the 
City of Philadelphia a daily newspaper known as “The 
Philadelphia Inquirer”; that the said Philadelphia In¬ 
quirer Company, a corporation, is the corporation men¬ 
tioned in an action at law Xo. 79487 in the Supreme Court 
of the District of Columbia brought by one Gertrude E. 
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Neelv against The Philadelphia Inquirer Company, a cor¬ 
poration, and The Federal Life Insurance | Company, a 
corporation, for an alleged publication in the said news¬ 
paper, The Philadelphia Inquirer, and is one of the de¬ 
fendants in said action. 

The Philadelphia Inquirer Company is a; corporation 
duly organized and existing under and by virtue of the 
laws of the State of Delaware with its office and principal 
place of business in the Elverson Building in the City of 
Philadelphia, State of Pennsylvania; that the said Phila¬ 
delphia Inquirer Company is not, and was not at any time, 
a citizen nor a resident of the District of Columbia and 
had at no time resided or had its domicile in the District of 

i 

Columbia; that the said Philadelphia Inquirer Company is 
a non-resident of the District of Columbia and is not doing 
and has not at any time done any business in the Dis- 
14 trict. of Columbia; that the said Philadelphia In¬ 
quirer Company has not now, and has not at any 
time had, any place of business or officer in the District of 
Columbia, although it has for some years pas sod leased, 
and still does lease, certain rooms in the National Press 
Building in the City of Washington, District pf Columbia, 
to-wit, rooms Nos. 1240 and 1242 in the said National Press 
Building, for the convenience of its news gatherers and re¬ 
porters, namely Paul J. McGahan and one other; that 
neither the said Paul J. McGahan, nor the pne other re¬ 
porter so employed by the said Philadelphia Inquirer Com¬ 
pany and stationed in the District of Columbia, is now or 
has been at any time an agent or officer of the said Phila¬ 
delphia Inquirer Company, or has been at any Itime author¬ 
ized to accept service of summons or any othej* process for 
or against the said Philadelphia Inquirer Company; that 
the said Company publishes in its said newspaper, The 
Philadelphia Inquirer, in the City of Philadelphia, State of 
Pennsylvania, news items received by it from its two re¬ 
porters in the District of Columbia, one of whom is the 
said Paul J. McGahan, but neither the said Paul J. Mc¬ 
Gahan nor the said other news gatherer or reporter or cor¬ 
respondent, by whatever name called, is employed, or 
authorized by the said Philadelphia Inquirer Company to 
represent either said newspaper or said Corporation in 
any capacity or to render any service whatever, except as 
a news gatherer or reporter; the said Paul J. McGahan 


i 

i 

i 
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receives a stated compensation or salary from the Phila¬ 
delphia Inquirer Company as does the other news gatherer 
or reporter employed by the said Company in the District 
of Columbia all of which said salaries or compensation are 
paid by check from the office of the said company in the 
City of Philadelphia; the said Philadelphia Inquirer 

15 Company was at the time of the attempted com¬ 
mencement of said action against it, and ever since 

has been, a resident of the State of Delaware and absent 
from the District of Columbia, and was not at the time of 
the attempted commencement of said action, or since, doing 
or transacting business in the District of Columbia; that 
the said Paul J. McGahan was not at the time of the at¬ 
tempted commencement of said action or since, or at any 
time, an officer, agent or representative of the said Phila¬ 
delphia Inquirer Company, except as hereinbefore set 
forth, to-wit, a news gatherer or reporter employed by it, 
and the summons in this case was not served upon the said 
Philadelphia Inquirer Company, nor upon any of its 
agents, officers or representatives nor upon anyone author¬ 
ized to accept or acknowledge service thereof. 

The rent of the aforesaid office space in the District of 
Columbia is paid directly to the lessor by the Philadelphia 
Inquirer Company through its officers in the City of Phila¬ 
delphia. The said Paul J. McGahan and the said other 
reporter are employed only for the purpose of collecting 
and transmitting news to the Company’s office in the City 
of Philadelphia and no other person whatsoever is em¬ 
ployed in the District of Columbia by the Philadelphia In¬ 
quirer Company except the aforesaid two reporters; all 
news items are rejected or accepted as the officers of the 
Philadelphia Inquirer Company in the City of Philadelphia 
see tit; said reporters or news correspondents have no 
authority, nor is there any employee of the Philadelphia 
Inquirer Company in the District of Columbia who has au¬ 
thority to bind said newspaper or the said corporation by 
anv contract whatsoever. 

HERBERT E. BLACKMAN. 

Subscribed and sworn to before me this 7th day of 

16 May, 1931. 

[notarial seal.] W. D. K. SHELMIRE, 

Notary Public. 

My Commission Expires March 7, 1935. 
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In the Courts of Common Pleas of Philadelphia County. 

State of Pennsylvania, 

County of Philadelphia, ss: 

l 

I, John M. Scott, Prothonotary of the Courts of Common 
Pleas of said County, which are Courts of Record having 
a common seal, being the officer authorized by the laws of 
the State of Pennsylvania to make the following ^Certificate, 
acting by my Principal Deputy, Meredith Hanna, do cer¬ 
tify, That W. 1). N. Shelmire Esquire, before whom the an¬ 
nexed affidavit was made, was at the time of so doing a no¬ 
tary public for the Commonwealth of Pennsylvania, re¬ 
siding in the County of Philadelphia, duly commissioned 
and qualified to administer oaths and affirmations and to 
take acknowledgments and proofs of Deeds or Convey¬ 
ances for lands, tenements and hereditaments' to be re¬ 
corded in said State of Pennsylvania, and to all whose acts 
as such, full faith and credit are and ought to be given, as 
well in Courts of Judicature as elsewhere; and’that I am 
well acquainted with the handwriting of the said notary 
public and verily believe the signature thereto is genuine, 
and that said oath or affirmation purports to be taken in 
all respects as required by the laws of the Statq of Penn¬ 
sylvania. 

The impression of the seal of the Notary Public is not 
required by law to be filed in this office. j 

In testimony whereof, I have hereunto set my | hand and 
affixed the seal of said Court, this 8th day of May in the 
year of our Lord one thousand nine hundred ahd thirty- 
one (1931). 

[seal.] JOHN M. SCOTT, j 

Prothonotary, i 
By MEREDITH HANNA, j 
Principal Deputy Prothonotary 
Durante Absentia, Secundum Degem. 
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Affidavit of Paul J. McGahan, Correspondent at 
Washington of the Philadelphia Inquirer Com¬ 
pany. | 

Filed May 12, 1931. 


* 


District of Columbia, ss: 

Paul J. McGahan, being first duly sworn, deposes and 
says: 


i 

i 
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I am a citizen of the State of Pennsylvania, but at the 
present time am residing in the District of Columbia at 
1747 Corcoran Street, N. W.; I am employed by the Phila¬ 
delphia Inquirer Company, a corporation, which I am in¬ 
formed is organized and exists under the laws of the State 
of Delaware: I am the Paul J. McGahan to whom a Deputy 
Marshal delivered a summons in this case. At the time the 
summons was delivered to me by the aforesaid Deputy 
Marshal I advisedi the said Deputy Marshal that I was not 
an officer or agent of the said Philadelphia Inquirer Com¬ 
pany, and I thereupon refused to accept service of said 
summons; I am not an officer of the Philadelphia Inquirer 
Company, and I am not an ‘ 1 agent” of that company for 
the transaction of anv business, and I am advised and 
verily believe and therefore say that I am not an “agent’’ 
as contemplated by Section 1537 of the Code of Law of the 
District of Columbia because mv duties are to gather 
items of news and to have the same transmitted by tele¬ 
graph or mail to the Philadelphia Inquirer Company at its 
office in Philadelphia, and to examine and pass upon items 
of news procured by one other reporter employed by the 
Philadelphia Inquirer Company in the District of Colum¬ 
bia, which items of news are similarly transmitted to Phila¬ 
delphia and are there accepted or rejected by said com¬ 
pany; that is to say, the officers of the Philadelphia 
18 Inquirer Company determine in Philadelphia which 
items, if any, so transmitted are to be published in 
the Philadelphia Inquirer, a daily newspaper published in 
the City of Philadelphia, State of Pennsylvania, by the 
said companv. In addition to mvself there is one other 
reporter employed by the Philadelphia Inquirer Company 
in the District of Columbia. For the convenience of this 
reporter and myself, and in order that we may have some 
place to write out the news gathered as aforesaid the Phila¬ 
delphia Inquirer Company, by and through its officers in 
the City of Philadelphia, State of Pennsylvania, rents two 
rooms in a building known as the National Press Building, 
at the southeast corner of Fourteenth and F Streets. N. W., 
in the Citv of Washington, the said rooms being Nos. 1240 
and 1242 on the twelfth floor of said building. These rooms 
are used by me and the other reporter for the Philadelphia 
Inquirer Company for the purposes aforesaid. There are 


! 

i 
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i 

; 

no stenographers or bookkeepers or other Employees of 
any kind or character whatsoever. The Philadelphia In¬ 
quirer Company has no other office and no other place of 
business in the District of Columbia. Neither I nor the 
other reporter of the Philadelphia Inquirer Company do 
business or transact business in the District of Columbia 
for that company, except and only as herein set: out, namely, 
the gathering and transmitting of news items. No adver¬ 
tisements or subscriptions are solicited or accepted nor 
any sales of the Philadelphia Inquirer made nor any con¬ 
tracts made therefor by me or the said other Reporter nor 
at the aforesaid office at the National Press Bjiilding. 

Neither I nor the said other reporter have authority to 
contract for or on behalf of the Philadelphia Inquirer Com¬ 
pany or to bind it by our action in any rhanner what- 
19 soever. We do not pay the rent for the rooms re¬ 
ferred to and have never paid it, it beiiig my under¬ 
standing that the rental for said rooms is paid to the 
owner or owners of said building by the Philadelphia In¬ 
quirer Company from its office in Philadelphia. 

The news items gathered by me and said other reporter 
are collected solely for the benefit of the Philadelphia In¬ 
quirer Company. For the purpose of transmitting such 
items of news, the Western Union Telegraph Company has 
placed wires connecting directly one of the roopis aforesaid 
and the company’s office in Philadelphia, and at certain 
hours a telegraph operator transmits over sajid wires, by 
telegraph, items of news gathered by me or the other said 
reporter to the Philadelphia Inquirer Company in Phila¬ 
delphia, and receives messages from that offico to me and 
said other reporter in the District of Columbia.: 

For convenience in the performance of my duties and the 
duties of the said other reporter, the rooms aforesaid are 
equipped with a telephone and the same is listed in the local 
telephone directory of the City of Washington.! 

Neither I nor said other reporter contracts jor pays for 
the aforesaid telegraph services or the said telephone serv¬ 
ices; all payments are made by the Philadelphia Inquirer 
Company direct from its offices in Philadelphia. 

Neither I nor said other reporter are doing or transact¬ 
ing business for the Philadelphia Inquirer Company, nor is 
the said company doing or transacting busines$ in the Dis¬ 
trict of Columbia, except as herein specifically set out, to 

i 

i 


; 
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wit, the gathering of news items and their transmission by 
mail or telegraph to the Philadelphia Inquirer Company 
at its place of business in Philadelphia. 

I am not now and was not at the time of the filing 

20 of this action an officer, agent or employee of the 
Philadelphia Inquirer Company for the purpose of 

service of process on it or for the purpose of accepting 
process, nor was I at the time mentioned in the declaration 
filed herein, — at any other time an officer or agent of the 
Philadelphia Inquirer Company, nor an employee of said 
company for any except the sole purpose of soliciting news 
items as herein set out. 

PAUL J. McGAHAN. 

Subscribed and sworn to before me this 11th dav of Mav, 
1931. 

[notarial seal.] MARIE McDONALD, 

Notary Public, D. C. 

Memorandum Opinion. 

Filed May 20,1931. 

• * « * * * # 

While the questions raised by the motion to quash the 
service of process, being questions of fact, should have 
been more properly presented by a plea in abatement, the 
plaintiff has filed no points or authorities in opposition to 
the motion, and the motion will therefore be taken as con¬ 
ceded and sustained. 

BAILEY, .7. 

21 Memorandum in Opposition to Defendant’s Motion 

for Eeheariny of Motion to Quash Service of 
Process. 


Filed June 11,1931. 

• ••*••• 

The motion for rehearing sets out no ground which would 
justify the court in reopening this matter and again hear¬ 
ing the motion to quash. 
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Answering the defendant’s grounds for his motion: 

1. The defendant’s attorney at the hearing made no 
protest of any kind, and no suggestion that he had been de¬ 
nied an opportunity to fully present questions! raised by 
the motion. He did not ask to be heard further.! He made 
no statement to the court of the necessity of speaking fur¬ 
ther. He made no suggestion that he had not b£en able to 
fully present all the questions which he desired, j 

2. The defendant’s attorney at the conclusion of the 

argument for the plaintiff indicated in no wise that he de¬ 
sired to be further heard with respect either to the motion, 
or the “inaccuracies” of the argument presented by the 
plaintiff. j 

3. The attorney for the plaintiff is not conscious of any 

misstatement of fact concerning any cases cited to the 
court, and the court emphatically stated that it; regarded 
the gathering of news as a part of carrying on the business 
of a newspaper. j 

Of course there can be no newspaper printed unless news 
is gathered, reduced to narrative form and supplied to the 
printer, who does the mechanical work of running the 
presses. The gathering of news to be printed in a news¬ 
paper is obviously as much a part of the production of a 


newspaper as the printing of the news so 


gathered, 


22 and this is what counsel for the plaintiff understood 
to be the effect of the ruling of the court, land if, as 
stated in the third paragraph of the defendant’s motion, 
the court decided the motion adversely to this defendant 
before “this defendant’s attorney had an opportunity 
of correcting the said misstatements,” it became} and was 
the imperative duty of the defendant’s counsel to; then and 
there apprise the court of his desire to be further heard, 
and not await the decision of the court and upejn finding 
that the same was adverse to him resort to a motion for a 
rehearing. 

4. It is submitted that the question of fact presented in 
the fourth paragraph was directly called to the attention 
of the court by reference of the affidavits accompanying the 
motion, so that there is nothing new with respect to the 
statements of the fourth ground for a rehearing but merely 
an effort to obtain two hearings upon the same motion. 

5. The proposition advanced in the fifth paragraph of 


: 
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the reasons for the motion for a rehearing has no place in 
such a motion. 

6. The matters stated in paragraph six as a reason for a 
rehearing were fully argued and pressed upon the court at 
the original hearing. 

7. No reason is suggested in the seventh paragraph why 
a motion for a rehearing should be granted. 

The statement of propositions of law, and the authori¬ 
ties attached thereto, are not properly before the court, 
and should be considered only in the event a motion for a 
rehearing is granted, at which time both the plaintiff and 
the defendant would again be afforded ample opportunity 
to argue any questions of law. 

It is respectfully submitted that no reason what- 
23 soever is presented justifying the court in setting 
aside the order quashing the service of process 
herein, and granting a rehearing upon the motion to quash. 

It is respectfully submitted that it is not conducive to the 
administration of justice to have counsel sit silently by 
without protest or without in any wise making known to 
the court a desire to present authority, and after the ad¬ 
verse decision, then attempt to obtain a rehearing, such as 
is done in this case. 

Respectfullv submitted, 

T. MORRIS WAMPLER, 

Attorney for Plaintiff. 

Service of a copy of the foregoing memorandum in op¬ 
position to defendant’s motion for rehearing of motion to 
quash service of process is acknowledged this 11th day of 
June, 1931. 

FRANK J. HOGAN, 
EDMUND L. JONES, 
Attorneys for Defendant. 

Memorandum Opinion. 

Filed July 6, 1931. 

• ••••#• 

While mv own views are that there is a radical differ- 
•> 

ence between the solicitation of business and doing busi¬ 
ness, and that under the facts in this case the defendant 
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is doing business in the District of Columbia;, I feel that 
I am bound by the several former decisions of this 
24 Court to the contrary. I do not think that the Cities 
Service case, the only authority cited by the plain¬ 
tiff is in point. j 

The order heretofore entered on June 1st 1931 overruling 
the motion to quash service will be set aside and that mo¬ 
tion sustained. j 

BAILEY, J. 

I 

Supreme Court of the District of Columbia. 

i 

Monday, July 6, 1931. 

Session resumed pursuant to adjournment^ Hon. Jen¬ 
nings Bailey, Justice, presiding. 

i 

* # * # « * • 

i 

! 

Pursuant to the memorandum of the court jfiled herein 
this 6th dav of Julv, 1931 it is ordered that the order of this 
court made in this cause on June 1, 1931 be and the same 
is hereby set aside and vacated. Further, pursuant to said 
memorandum it is ordered that the motion bled herein 
May 12,1931 by defendant, The Philadelphia Inquirer Com¬ 
pany, to quash the service of process upon it made by the 
United States Marshal on April 20, 1931 be arid the same 
is hereby quashed and for naught held. 


25 Order for Appeal. 

Filed July 8, 1931. 

* • • • • 

The Clerk of said Court will note appeal of Glertrude E. 
Xeely, plaintiff from order sustaining motion to quash serv¬ 
ice on Defendant Philadelphia Inquirer Company, a cor¬ 
poration. ! 

T. MORRIS WAMPLER, 

J. C. TURCO, j 

Attorneys for Plaintiff. 


baiIey, 


I Justice. 
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Citation. 


Filed Julv 9, 1931. 


The President of the United States of America to the 

Philadelphia Inquirer Co., a corpn., Greeting: 

You are hereby cited and admonished to be and appear 
at a Court of Appeals of the District of Columbia, upon 
the docketing the cause therein, under and as directed by 
the Rules of said Court, pursuant to an Appeal noted in 
the Supreme Court of the District of Columbia, on the 8" 
day of July, 1931 wherein Gertrude E. Neely is Appellant, 
and you are Appellee, to show cause, if any there be, why 
the Judgment rendered against the said Appellant, should 
not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Alfred A. Wheat, Chief Justice 
of the Supreme Court of the District of Columbia, this 8" 
dav of Julv, in the vear of our Lord one thou- 
26 sand nine hundred and thirtv-one. 

[seal.] FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Assistant Clerk. 


Service of the above Citation accepted this 9th day of 
July, 1931. 


JOHN W. GUIDER, 


Attorney for Appellee. 


Assignment of Errors. 
Filed July 9, 1931. 


The plaintiff assigns as error committed by the Court 
herein, the following: 

1. Sustaining the Motion to Quash Service of Process. 

T. MORRIS WAMPLER, 

J. C. TURCO, 

Attorneys for Plaintiff. 
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Memorandum. j 

July 10, 1931.—Bond on appeal approved and filed. 

Designation of Record. 

Filed July 9, 1931. 


The Clerk of the Supreme Court of the District of Colum¬ 
bia will please prepare record on appeal in tjiis case and 
the following papers are hereby designated as!being neces¬ 
sary to be copied: 

1. The Declaration. 

2. The Summons against The Philadelphia Inquirer Co. 

3. The Return of the Marshal on the Sumnjions against 
The Philadelphia Inquirer Co. 

4. The Motion of the defendant, The Philadelphia In¬ 
quirer Co., to Quash the Service of Process. 

3. The Affidavits and Memo, accompanying; the Motion 
to Quash Service. j 

6. The Memorandum of the Plaintiff in Opposition to 
the Motion to Quash. 

7. The Order Setting Aside the Formal Ordeij Overruling 

the Motion to Quash, and Sustaining the Motion to Quash 
the Service of Process upon the defendant, The Philadel¬ 
phia Inquirer Co. j 

8. Memo.: Appeal noted in open Court. 

9. Memo.: Cost bond approved and filed. 

10. Memo.: The Assignment of Errors. 

11. This Designation. ! 

T. MORRIS WAMPLER, 
JOSEPH C. TURCO, j 

Attorneys for Plaintiff. 


28 


29 


Service of a copy of the above Designation of 
Record is acknowledged this 8th day of July, 1931. 

JOHN W. GUIDER. 


Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 28, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 79487 at Law, wherein 
Gertrude E. Xeely is Plaintiff and The Philadelphia In¬ 
quirer Co., a corporation et ah, are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 1 Stli day of September, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

30 Addition to Record per Stipulation of Counsel. 

Court of Appeals of the District of Columbia. 

No. 5494. 

Gertrude E. Neely, Appellant, 

v. 

The Philadelphia Inquirer Co. et al. 

Addition to Record per Stipulation of Counsel. 

It is hereby stipulated by and between counsel for the 
respective parties in the above-entitled cause that the mat¬ 
ter annexed hereto, being pages numbered from 1 to 8, in¬ 
clusive, be made part of the transcript of record in this 
cause 

T. MORRIS WAMPLER, 
JOSEPH C. TURCO, 

Attorney - for Appellant. 
FRANK J. HOGAN, 

EDMUND L. JONES, 

JOHN W. GUIDER, 

Attorney - for Appellees. 

30 1 /> [Endorsed:] No. 5494. Gertrude E. Neely, Ap¬ 

pellant, v. The Philadelphia Inquirer Co. et al. Ad¬ 
dition to record per stipulation of Counsel. 
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31 Supreme Court of the District of Columbia. 

i 

No. 79487. Equity. j 

i 

I 

Gertrude E. Neely, Plaintiff, 

i 

vs. 

The Philadelphia Inquirer Co. et al., Defendants. 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, do hereby certify thb annexed 
to be true and correct copies of the originals as (they) 
appear of record in the Clerk’s Office of said Court in the 
above-entitled cause. 

i 

In testimony whereof I hereunto subscribe mv name 

•/ m> 

and affix the seal of said Court, at the City of Washing- 
ton, this 24th day of October, 1931. I 

i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

! Clerk. 

By ELIZABETH WILSON, j 

Assistant Clerk. 

i 

32 Statement of Propositions of Law and Authorities in 

Siipport. 

Filed May 23, 1931. j 

Service of process on The Philadelphia Inquirer Co., 
a corporation, by serving Paul J. McGahan, is good and 
sufficient service against said corporation, as contemplated 
by Sec. 1537 of the Code of Laws of the Distrijct of Co¬ 
lumbia. 

T. MORRIS WAMPLER, 
JOSEPH C. TURCO, ! 

Attorneys for Plaintiff. 

Argument and Authorities. 

In the recent case of Woodward v. Cities Service Com¬ 
pany, et al., 58 W. L. R. 883, Judge Siddons, having before 
him precisely the same question, in an exhaustive opinion 
held that where it appears from the record that 'for some 

s 

i 

! 

I 
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time prior to the institution of a suit against a foreign 
corporation, the defendant had knowledge that in the Dis¬ 
trict of Columbia it was being held out as engaged in 
business with offices here but took no steps to put an end 
to this holding out, service of process upon an employee 
(salesman) was good service as contemplated by Sec. 1537 
of the District of Columbia Code. 

What Constitutes Doing Business. 

In the Woodward case, supra, it appears that the de¬ 
fendant was listed in the telephone directory as doing 
business in the District of Columbia and that its name 
appeared therein as having offices in a building within 
the District of Columbia. With respect to this, the Court 
said: 

33 “From the foregoing it appears quite clear that 
the defendant Cities Service Company had known 
for some time prior to the service of process upon Joseph 
H. Nicholson that its name was being used in the District 
of Columbia in the manner above set forth, but notwith¬ 
standing this knowledge it took no steps to put an end to 
the use of its name in the manner set forth. We there¬ 
fore have a case where with knowledge the defendant 
Cities Service Company has allowed itself to be held out 
as engaged in business in the District of Columbia.” 

In the case of Hoffman v. Washing!on-Virginia Railway 

C 1 v 

Company, 44 App. 418, the Court of Appeals used the 
following language: 

v* v O 

“Notwithstanding a corporation is deemed to be a 
resident of the State of its creation, if it goes within an¬ 
other State or jurisdiction, and there establishes a place 
of business from which, through its authorized agents, its 
business is transacted, it must be regarded as also within 
that jurisdiction. ’’ 

International Harvester Co. v. Kentucky, 234 U. S. 

579. 

In the case at bar, the defendant corporation, as appears 
in an affidavit of the plaintiff, shows that at the time of 
the institution of suit, the defendant corporation main¬ 
tained offices in the National Press Building for the trails- 
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action of its business. It further appears as in the case 
of Woodward, that the name of the defendant is contained 
in the telephone directory for the District of Columbia 
as engaged in business in this District with offices and 
telephone service in the National Press Building. It is 
averred in said affidavit that upon the door of Rooms 1240 
and 1242 of the National Press Building, the writing “The 
Philadelphia Inquirer” appears; that that i$ the only 
writing on the doors with the exception of the word “en¬ 
trance” and an arrow on the door of rooih 1242. 

34 The defendant corporation, in an affidavit by one 
of its officers; namely, Herbert E. Blackman, its 
secretary, states that the defendant leases and has leased 
for some years past, rooms in the National Pitess Build¬ 
ing, for which the corporation pays the rent direct. The 
affidavit further avers that one Paul J. McGahan and an¬ 
other man are employed by the corporation at; a specific 
salary or compensation. j 

j 

“We are satisfied that the presence of a corporation 
within a State, necessary to the service of process, is 
shown when it appears that the corporation is there carry¬ 
ing on business in such sense as to manifest its presence 
within the State.” International Harvester Co. v. Ken- 
tucky, 234 U. S. 579. 

i 

| 

It is the contention of this plaintiff that the service of 
process in this case was good service as contemplated by 
Sec. 1537 of the Code for the reason that: 

1. The Philadelphia Inquirer Co., the defendant, main¬ 
tained offices within the District, of Columbia. 

2. Their name appears in the telephone directory of 

the District of Columbia, as being engaged ini business 
in said District. j 

3. The affidavit of the defendant’s secretary shows upon 
its face that the rooms were leased by the defendant cor¬ 
poration and the rent paid therefor by the corporation. 

4. The person served was employed by the defendant 
corporation and was paid a stated amount as salary by 
said corporation. 

5. The case, as will be noted, falls squarely within the 
decisions of the Woodward case, and the Motion to Quash 
Service should be overruled. 


i 

i 
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35 Motion for Rehearing of Motion to Quash. 

Filed June 5, 1931. 

Law. No. 79487. 

Gertrude E. Neely, Plaintiff, 


vs. 

The Philadelphia Inquirer Co., a Corporation; The Fed¬ 
eral Life Insurance Company, a Corporation, Defend¬ 
ants. 

Now comes the defendant, The Philadelphia Inquirer 
Company, a corporation, by its attorneys, appearing 
especially for the purpose of this motion and for no other 
purpose whatsoever, and respectfully moves the Court to 
grant a rehearing of its motion to quash heretofore filed 
in this cause on the 12th day of May, 1931, and overruled 
by tills Court on the 1st day of June, 1931. 

The grounds of this motion are: 

1. That the Court overruled this defendant’s motion to 
quash before its attorney had an opportunity to fully pre¬ 
sent all of the questions raised by the said motion to quash 
and to advise the Court of the judicial decisions in support 
of said propositions. 

2. That the Court overruled said motion to quash at 
tlie conclusions of the argument of plaintiff’s attorney, 
and before this defendant’s attorney had an opportunity 
to reply thereto and point out the inaccuracies of the argu¬ 
ment presented by the said plaintiff’s attorney. 

3. That plaintiff’s attorney*, in response to a question 
bv the Court with reference to certain cases against 

foreign newspaper corporations in which the iden- 
36 tical question involved in said motion to quash had 
been decided by other justices of the Supreme Court 
of the District of Columbia, inadvertently made misstate¬ 
ments of fact concerning said cases to the Court and the 
Court thereupon decided said motion adversely to this 
defendant before this defendant’s attorney 7 had an oppor- 
tunitv of correcting the said misstatements. 

4. At no time during the oral arguments made upon 
the motion to quash was there brought to the Court’s 
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attention, the following important and controlling propo¬ 
sitions of law: 

A. Paul J. McGahan, the agent upon whom the at¬ 
tempted service was made, was not possessed of such 
authority as would warrant the conclusion that his prin¬ 
cipal, by him, was in the District. 

B. In the absence of such authority, 4 4 the court would 

be without right to pronounce a personal judgment against 
the defendant corporation, and if the court should render 
such a judgment it would be void, as offending; against the 
due process clause of the Fourteenth Amendment to the 
Constitution.” Chase Bag Co. v. Munson Steamship Line, 
54 App. 1). C. 169. I 

5. This Court is without constitutional jurisdiction to 
enter a judgment against the defendant corporation, ex¬ 
cept to the extent of quashing the attempted! service of 
process herein. 

6. Paul J. McGahan, the correspondent upon whom the 
attempted service of process was made, was not the agent 
of the defendant, The Philadelphia Inquirer! Company, 
with such authority as to justify the conclusion that his 

principal, by him, was in the District of Columbia. 

37 7. Because “the question presented is one of grave 

importance” (Lacomb C. J., in Union Associated 
Press v. Times-Star Co., et al., 4 Fed. 419, at 'page 420), 
and because “considerations of public policy tend strongly 
against the claim of the plaintiff” to jurisdiction here 
(Martin, C. J. in Cancelmo v. Seaboard Airline Railway, 
56 App. D. C. 225 at page 228), defendant respectfully 
urges that it be accorded a full hearing on the! merits of 
the questions presented. 

i 

HOGAN, DONOVAN, 'JONES, 
HARTSON & GUIDE®, 
FRANK J. HOGAN, 

EDMUND L. JONES, ! 

JOHN W. GUIDER, 

Attorneys for the defendant, The Phila¬ 
delphia Inquirer Company, appear¬ 
ing specially for the purposes of this 
motion only. 

! 

Washington, D. C., June 5, 1931. | 

i 

i 

i 

i 

i 

| 

j 

i 




G. Ei NEELY VS. PHILA. INQUIRER CO. 


26 

To T. Morris Wampler, Esq., and Joseph C. Turco, Esq., 
Attorneys for Plaintiff: 

Please take notice that the points to be submitted in 
support of this motion and the authorities intended to 
be used are attached hereto. The rules of the above en¬ 
titled Court require, that if you oppose the granting of 
the above motion, vou shall within five davs from the 
date of the service of a copy of this motion upon you, or 
such sufficient time as the said Court may grant, or, as the 
parties to this suit may agree upon, file in reply with the 
Clerk of said Court a statement of the points and authori¬ 
ties upon which you rely, and serve a copy thereof upon 
counsel for the defendant. 

HOG AX, DONOVAN, JONES, 
HARTSOX & GUIDER, 
FRANK J. HOGAN, 

EDMUND L. JONES, 

JOHN W. GUIDER, 

Attorneys for the Defendant 
The Philadelphia Inquirer Company. 

38 Acknowledgment of Service. 

Service of a copy of the foregoing motion and notice 
acknowledged this 5th dav of June, 1931. 

! T. MORRIS WAMPLER, 

JOSEPH C. TURCO, 

Attorneys for Plaintiff. 

39 [Endorsed:] No. 5494. Gertrude E. Neely, Ap¬ 
pellant, v. The Philadelphia Inquirer Co., a Cor¬ 
poration. Addition to record per stipulation of counsel. 
Court of Appeals, District of Columbia. Filed Oct. 24, 
1931. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5494. Gertrude E. Neely, appellant, vs. The Philadel¬ 
phia Inquirer Co., a corporation. Court of Appeals, Dis¬ 
trict of Columbia. Filed Sept. 18,1931. Henry W. Hodges, 
Clerk. 
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IN THE | 

i 

Court of appeals!, district of Columbia 

j 

i 

April Term, 1931. 


j 

j 

No. 5494. ! 


Gertrude E. Neely, 
Appellant , 

vs. 

The Philadelphia Inquirer Co., 
a Corporation, 
Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

i 

This action was begun by Gertrude E. Neely, 
against the Philadelphia Inquirer Company, a cor¬ 
poration, referred to hereafter as the corporation, 
incorporated under the laws of the State of iDela- 
ware. The corporation publishes the Philadelphia 
Inquirer newspaper, printed in the City of Philadel- 

i 

i 

j 


l 

i 

l 
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phia, having a large circulation in that City and in 
the District of Columbia. 

The record discloses (pp. 9 to 13) that the corpora¬ 
tion has leased for sometime past rooms numbered 
1240 and 1242 in the National Press Building in the 
District of Columbia; that it employed men who are 
on the corporation payroll, namely, Paul J. McGahan, 
the person served with process, and another, whose 
duties are as follows (R. p. 12): 


“My duties are to gather items of news and to 
have the same transmitted by telegraph or mail 
to Philadelphia Inquirer Company * * * and to 
examine and pass upon items of news procured 
by one other reporter * * 


The record further discloses in affidavits intro¬ 
duced by the corporation that the rent for the leased 
premises is paid by the corporation; that only the 
name of the corporation appears on the doors of said 
rooms; that the offices are used exclusively for the 
corporate business; that the name of the corpora¬ 
tion appears; in the telephone directory of the Dis¬ 
trict of Columbia and that there appears on the edi¬ 
torial page of the corporation newspaper the follow¬ 
ing: 


“Washington Bureau, 1240-1242 National Press 
Building, 14th & F Sts., N. W. Telephone Dist. 
5144”. ' 

Summons was served according to the provisions 
of Section 1537 of the District of Columbia Code, 
providing for service on foreign corporations doing 
business in the District of Columbia on Paul J. 
McGahan; the return of the marshal is as follows: 
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j 
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“Served copy of the Declaration, Affidavit and 
this summons on the defendants, Philadelphia 
Inquirer Company, a corporation, bv serving 
Paul J. McGahan, Washington, D. C., correspon¬ 
dent of the said corporation, personally, 4^20-31. 

j 

i 

Edgar C. Snyder, 

U. S. Marshal in and for 

the Dist. of Columbia. 

• ! 

By Harry C. Allen, ! 

Deputy U. S. Marshal. 


The defendant corporation through its attorneys, 
tiled a motion to quash service of process, it j being 
stipulated that the motion to quash would be treated 
as a plea in abatement for the purpose of raising 
the question of the validity of the service. 

The Court sustained the motion to quash arid for 
the purpose of reviewing this ruling of the ilower 
Court this appeal is prosecuted. 


GROUNDS OF THE MOTION. 


The grounds for the motion to quash may be stated 
as follows: 

i 

i 

i 

1. That the person upon whom service wa$ had 
was not then and is not now an officer, agent, em¬ 
ployee or the person conducting the business of the 
corporation as contemplated by Section 1537 of the 
District of Columbia Code. 

2. That the defendant corporation is a foreign 
corporation, and was not during the service of the 
writ nor at the time of the alleged violation Stated 
in the declaration, doing or transacting business in 


i 


i 




4 


the District of Columbia, as contemplated by Sec¬ 
tion 1537 of the District of Columbia Code. 


GROUNDS FOR DISCUSSION. 

There are two questions to be discussed, both 
brought forth by the motion to quash. 

1. Was service upon Paul J. McGahan, the cor¬ 
poration^ employee, valid under the facts of this 
case? 

2. Was the corporation doing business in the Dis¬ 
trict of Columbia as contemplated under Section 
1537 ? 


The record shows: 


1. That the corporation leased offices in the Dis¬ 
trict of Columbia. 

2. The corporation paid the rent for the said of¬ 
fices. 

3. The corporation maintained and paid for a pri¬ 
vate telegraph line for the purpose of transmitting 
news collected by its employees. 

4. The corporation employed one Paul J. Mc¬ 
Gahan and another to gather items of news and to 
transmit the same by telegraph or mail to the Phila¬ 
delphia Inquirer company. 

5. The corporation employed Paul J. McGahan, 
to examine and pass upon news procured by other 
reporters employed by the defendant corporation. 

6. The offices were used exclusively by the corpora¬ 
tion for the transaction of its corporate business. 

7. Paul J. McGahan, the person served with proc¬ 
ess, was paid a stated monthly salary for conducting 


0 

I 

i 

tlio corporate business in this jurisdiction, that is, 
for the collection of news; for the examination of 
news collected by other reporter and for the! trans¬ 
mitting of news collected to the corporation, j 

8. The name of the corporation appears in the 
telephone directory of the District of Columbija. 

9. The address of the Washington bureau I of the 
corporation appears daily on the editorial page of 
the corporation’s newspaper as being at 1240-2 Na¬ 
tional Press Building, Washington, D. C. 


ARGUMENT. 


Was Service on Paul J. McGahan Vailed? 

Section 1537 of the District of Columbia Code pro¬ 
vides as follows: 

“Sec. 1537. Service on Foreign Corporations. 
—In actions against foreign corporations i doing 
business in the District all process may be 
served on the agent of such corporation or the 
person conducting its business * * * ”. 


An agent need not be for the purpose of sjervice 
upon him an agent by expressed authority of the 
corporation. The question being, do the circum¬ 
stances of the case show that the person served with 
process was conducting and furthering the business 
of the corporation? 

Section 1537 of the District of Columbia Code pro¬ 
vides that service may be had among others, j upon 
the person conducting the business of the corpora¬ 
tion. i 

This statute has been construed bv the Court of 
Appeals of the District of Columbia in the case of 


l 

i 






Ricketts vs. Sun Printing & Pub. Asso., 27 App. 
D. C. 222, the court using the following language: 


“Whether, then, Oulahan may be regarded as 
the agent of the defendant corporation is, in our 
view, immaterial. He was, at least, conducting 
the business which, as has been held, the defen¬ 
dant was doing in the District of Columbia at 
the time of the service of the summons upon 
him. ’ 9 

To the same effect: 

Toledo Computing Scale Co. vs. Miller, 38 
App. D. C. 227. 

It is submitted that Paul J. McGahan, the person 
served with, process in the instant case, was the per¬ 
son conducting the business of the corporation in 
this jurisdiction, as disclosed by the record, and 
service upon him was valid. 

Paul J. McGahan was employed by the corpora¬ 
tion; he was the head of the office maintained by 
the corporation; and the corporation looked to him 
for the transacting and the conducting of its cor¬ 
porate business in the District of Columbia. It must 

be remembered that McGahan not onlv collected news 

•/ 

but also examined news collected by others, and, 
after examination, saw to it that the news collected 
and examined was transmitted over private telegraph 
wires maintained and paid for by the corporation to 
its Philadelphia office. 

Was the Corporation Doing Business in this 

Jurisdiction? 

The second matter for discussion is whether or not 
the corporation w^as doing business in the District 
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i 

of Columbia as contemplated under Section; 1537 of 
the District of Columbia Code. 

i 

The corporation in the instant case is the pub¬ 
lisher of a newspaper circulated throughout the 
United States and in the District of Columbia!. News¬ 
paper publishing is a vast enterprise requiring many 
and varied transactions. There can be no newspaper 
without machinery for printing it. There can be no 
newspaper without means of distribution apd sale. 
There can be no newspaper without machinery for 
setting the type and for printing the newspaper. 
There can be no newspaper without a reportprial or 
an editorial staff. Each of the things enumerated 
arc component parts of the finished product, |without 
each of which there could be no newspaper. 

The important function of a newspaper is jto pub¬ 
lish news, therefore, the most necessary part of its 
business is the collection of news. Without news 
there can be no newspaper, just as without machinery 
for printing there could be no newspaper. 

The publishing of a newspaper and the collection 

of news go hand in hand. The collection of news in 

the District of Columbia by the corporation appears 

to have been of enough importance to the cprpora- 

tion to make it necessarv and convenient to main- 

* 

tain an office in the District of Columbia, with men 
employed by it to transact and conduct the corporate 
business. 

Can this same corporation be heard to say when 
service is obtained upon one of its employees in the 
office maintained by that corporation in the further¬ 
ance of the corporate business, that is, collecting 
news, examining news and transmitting news, that 
it is not doing business in the District of Columbia 


i 

i 


s 


when it is shown by the corporation’s own affidavits 
that the work carried on or conducted in this juris¬ 
diction was continuous and necessary and not a mere 

incidental activity. 

* 

The defendant corporation had not just recently 
leased offices in this jurisdiction, it had not recently 
installed private telegraph lines, and it had not re¬ 
cently employed someone to take charge of its busi¬ 
ness. The record shows that the position of the cor¬ 
poration had not changed for some years past. It 
had leased offices for some years past; it had em¬ 
ployed McGahan for some years past; it had main¬ 
tained private telegraph wires for some years past. 
It was a continuous undertaking, a continuous gather¬ 
ing or collecting of news; it was a continuous con¬ 
ducting of business in this jurisdiction. 

The law is well settled in this, as well as in other 
jurisdictions by a number of cases, that where a cor¬ 
poration either by its agents or by its employees is 
carrying on or conducting within a state a necessary 
part of its corporate business (the business for which 
the corporation is created), it is doing business in 
that jurisdiction, for the purpose of the service of 
process. 

In the case of Toledo Computing Scales Co. vs. 
Miller, 38 Appls. D. C. *227, the Court uses the fol¬ 
lowing language: 

44 Here the business solicited bv the agent of 
the defendant was not incidental and collateral, 
but had direct relation to the general business 
of the company. * * * The appellant was engaged 
in the manufacture and sale of scales, the one 
feature being as important as the other. For 
the purpose of reaching residents of the District 
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of Columbia it authorizes the person upon whom 
service was made to represent it here.; Grant 
that he had no authority to make a binding con¬ 
tract on behalf of his principal, he did have au¬ 
thority to make a tentative contract, and, upon 
the acceptance of that contract, the goods were 
sent here. Its local representative as is! appar¬ 
ent from the circumstances detailed, looked after 
its local interests; in other words he was its 
‘sales agent,’ * * j 

i 

j 

In the case of International Text-Book Co. vs. Pigg, 
217 U. S., 91, the court said: j 

i 

j 

“The text-book company had an agent I in the 
state, who was employed to secure scholars for 
the schools conducted by correspondence! * * *. 
Its transactions in Kansas, by means of which it 
secured applications from numerous persons for 
scholarships, were not single or casual transac¬ 
tions, such as might be deemed incidental! to its 
general business as a foreign corporation, but 
were parts of its regular business contiguously 
conducted for the benefit of its correspondence 
schools.” 

j 

i 

In the case of Dugan Hood & Co. vs. Bally, 271 
Fed. 517, the corporation was engaged in the Imanu- 
facturing of shoes. It neither maintained offices nor 
plant in the jurisdiction wherein one of its employees 
was served with process. The court in its opinion, 
states: 

i 

i 

j 

“The defendant’s business was that of manu¬ 
facturing shoes. In order to manufacture j shoes 
it was necessary for it to purchase leather. Its 
contracts for the purchase of leather and the 
settlement of controversies concerning thenj was 
business of the defendant.” ! 


j 

i 
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In the case of Nickerson vs. Warren City Tank & 
Boiler Co., 223 Fed. 843, the court in its opinion in¬ 
volving what constitutes a necessary part of corpo¬ 
rate business, said: 


“The 1 real question, therefore, is whether the 
corporation is doing business in the jurisdiction 
in which the process issues. The defendant in 
the instant case denies that it was thus doing 
business here, * * * Here the defendant company 
was incorporated for and engaged in the business 
of constructing and erecting oil tanks. Its busi¬ 
ness is large and territorially widely distributed. 
* * * The defendant had made a contract to con¬ 
struct and erect a tank within this district. It 
was here in the performance of its contract and 
for the purpose of doing the work it had con¬ 
tracted to do. It was therefore here doing the 
very thing which it was incorporated to do, and 
was therefore in the most emphatic practical 
sense 4 doing business’ in this district. * * * Its 
tangible presence here could only be made mani¬ 
fest, in the persons of those who were here acting 
for it. Such persons must in this sense be con¬ 
sidered the representatives of and agents for the 
corporation.” 


In the case of Knapp vs. Bullock Tractor Co., 242 
Fed. 543, the court has this to say with respect to the 
substantialness of the business done: 


“Just what raav be meant in that statement bv 
the phrase ‘some substantial part of its ordinary 
business’ is perhaps indefinite; but I think, upon 
reason and authority, it mav be said that if the 
corporation is engaged in a more or less continu¬ 
ous effort, not merely casual, sporadic, or iso¬ 
lated, to conduct and carry on within the state 
some part of the business in which it is usually 
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j 


and generally engaged, it may be said with due 
and becoming propriety to be 4 doing business’ 
within such state.” 


To same effect: 


Cooper Mfg. Co. vs. Ferguson, 113 Uj. S. 7-7. 
Vaughan Machine Co. Lighthouse, 64 Appls. 

Div. 138. I 

Nevens vs. Worthington, 18 L. R. A. (NS) 142. 

i 


In the case of Meade Fibre Co. vs. Varn 
Fed. (2d) 520, the court states as follows: 


ct ail ., 3 


“The character of Johnson’s agencv with the 
defendant was such that there was naught of 
unreasonableness in holding that service upon 
him bound the defendant. The mere factj that an 
agent for a nonresident corporation may be 
found within the jurisdiction does not make it 
suable therein, unless it is there doing business, 
* * * So far as the record discloses, its activities 
in South Carolina are confined to procuring some 
part of its raw material; that is to say, wood 
pulp. For that purpose it employs one pr more 
agents * * * to solicit * * * farmers * * * to make 
contracts that they will furnish it with specified 
quantities of such wood. * * * Its transactions in 
South Carolina appear to have been regular, sys¬ 
tematic, and fairly numerous.” 

j 

i 

Can there be legallv anv difference between the col- 
lection of leather for the manufacturing of slides; of 


wood pulp for the manufacturing of fibre; of j solicit¬ 
ing students for a correspondence school and (he col¬ 
lection, examination and transmitting of news for a 
newspaper? In each case there can be no finished 
product without the raw material. In each case the 


i 
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purpose for which the corporation was created could 
not be carried out to a successful conclusion without 
the collection of raw material, and, where it is shown, 
as the cases hold, that the collection of the raw mate¬ 
rial for the manufacturing: of an article, be it a news¬ 
paper, a pair of shoes, or the soliciting' of students 
for a correspondence school, lias taken place in the 
jurisdiction in which service has been had upon one 
conducting the business of that corporation, whose 
transactions in that jurisdiction have been systematic, 
regular and continuous, that service is good and 
valid. 

The authorities universally construe the expression 
“doing business” for the purpose of service of process 
as meaning the doing of business in such a manner 
and to such an extent as involves the presence in the 
jurisdiction through the establishment of local offices. 

Hoffman vs. Washing!on-Yirginia Kv. Co., 44 
App. I). C. 418. 

International Harvester Co. vs. Kentucky, 234 
U. S. 579. 

In the Hoffman case, supra, the Court of Appeals 
having in mind Section 1537 of the District of Colum¬ 
bia Code, makes the following observations: 


“In this section Congress clearlv has recog- 
nized the distinction made by the Supreme Court 
of the United States between the doing of busi¬ 
ness within a State at a place regularly estab¬ 
lished therefor, and the intermittent transaction 
of business through agents who come and go. 
Notwithstanding that a corporation is deemed to 
be a resident of the State of its creation, if it 
goes within another State or jurisdiction, and 
there establishes a place of business from which, 
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through its authorized agents, its business is 
transacted, it must be regarded as alsol within 
that jurisdiction. * * * But if, as previously 
pointed out, such foreign corporation sends its 
agents into another State for the purpose of 
there carrying on its business, its presence is as 
real in that jurisdiction as in the jurisdiction of 
its creation, for in either it is an artificial thing 
acting solelv through agents.” i 

j 

In the case of International Harvester Co. vk Ken¬ 
tucky, 234 U. S. at p. 589, the Supreme Court states 
the law with a few well chosen words, as follows: 

i 

j 

“We are satisfied that the presence of j a cor¬ 
poration within a state necessary to the Service 
of process is shown when it appears that the cor¬ 
poration is there carrying on business i\i such 
sense as to manifest its presence within the 
state * * ' i 

I 

j 

In the case of Chadeloid Chemical Co. vs. Chicago 
Wood Finish. Co., 180 Fed. 770, the Court saijd: 


“I suppose no one would suggest thatj if the 
defendant had paid the rent it did not have a 
place of business, ‘ " The question is whether 
the defendant had accepted his office as a! place 
of business of their own—of such business as 
thev might wish to do in the East. There iseeins 
to me no reasonable doubt that thev did. i They 
permitted it to be so advertised without protest. 

* * In the face of their own advertisements, 

* * * they cannot with a good grace now! deny 
that thev had anv business in the East at all, 
merelv because most of their sales were concluded 
at Chicago. Certainly there was business-j—that 
is, a necessary part of the transactions they were 
carrying on—took place in New York. It! took 
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place regularly at one place, which was perma¬ 
nently established for the purpose.” 

It is a settled principle of law, states the Court of 
Appeals, in the case of Ferguson Contracting Co. vs. 
Coal & C. R. Co., 33 App. D. C. 159: 

44 * * * that the legal residence or habitat of a 
corporation is in the state under whose laws it 
shall have been organized. When foreign cor¬ 
porations began to extend their operations into 
the District of Columbia, doing business or per¬ 
forming acts therein out of which controversies 
would naturally arise, sound public policy dic¬ 
tated the provision by statute of the power and 
means to bring them under the jurisdiction of 
the District courts, in order to remedy the mis¬ 
chief that would otherwise result from the appli¬ 
cation of the foregoing principle.” 


The Court continues, referring to Section 1537 of 
the District of Columbia Code, 

44 The provision quoted does not undertake to 
specify what particular acts or transactions shall 
constitute doing business in the District bv a 
foreign corporation. It is, therefore, a matter 
for judicial determination. 

44 A corporation is usually created and empow¬ 
ered to engage in some particular business or 
enterprise, but it necessarily exercises many pow¬ 
ers, and transacts many matters of business, in¬ 
cidental to the main object. It has the power, 
therefore, not only to establish offices for the 
conduct of its chief business, but also for the 
transaction of anv business incidental thereto. Re 
Hohorst, 150 U. S. 653, 663, 37 L. ed. 1211, 1215, 
14 Sup. Ct. Rep. 221; Ricketts v. Sun Printing & 
Pub. Asso., 27 App. D. C. 222, 226. 

##**#### 


“It is true that the industrial operations of the 
defendant herein were conducted entirely without 
the limits of the District of Columbia. It sold no 
tickets therein for the transportation of persons, 
and entered into no contracts for the carriage of 
goods. But it did maintain an office in the city of 
Washington, in which were to be found f \for the 
greater part of each year, its president, secretary, 
and treasurer, who there transacted business inci¬ 
dentally relating to the corporate purposes, and 
important to the success of its industrial, opera¬ 
tions. * * * it Is clear that, if the corporation had 
maintained an agency in the District for the con¬ 
duct of a part of its regular industrial j opera¬ 
tions, it would be doing business therein\ within 
the contemplation of the statute, and service of 
summons upon such subordinate ageut wpuld be 
effectual to bring the corporation before the Dis¬ 
trict courts . * * *” (Italics ours) 


To the same effect: 

i 

Ricketts vs. Sun Printing & Pub. A^sn., 27 
Appls. 1). C. 227. 

Wendell vs. Holland American Line, 40! Appls. 

D. C. 1. 


SUMMARY. 

The record in this case discloses that the corpora¬ 
tion was conducting a necessary and important part 
of its business in this District. It shows that the 
corporation maintained an office in this District. It 
shows that it employed men for the transacting and 
conducting of its business in the District, and the 
lower court in its wisdom, having before it the facts, 
says (R. p. 16): 

“While my own views are that there is a radi¬ 
cal difference between the solicitation of business 
and doing business, and that under the facts in 
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this case the defendant is doing business in the 
District of Columbia , I feel that I am bound by 
the several former decisions of this Court to the 
contrary.” 

It must be noted here that the lower court referred 
to cases which had been adjudicated in the lower court 
and not in the Appellate Court. 

The conclusions to be drawn from the facts and 
circumstances of this case, as related, both in prin¬ 
ciple and upon authority, are these: 

1. That Paul J. McGahan is such an agent, em¬ 
ployee or the person conducting a foreign corpo¬ 
ration's business, that service upon him is ser¬ 
vice upon the corporation. 

2. That the corporation was conducting busi¬ 
ness within the District of Columbia as contem¬ 
plated by Section 1537 of the District of Colum¬ 
bia Code. 

3. That the corporation, although foreign, was 
conducting and doing business in the District of 
Columbia! as contemplated by Section 1537 of the 
District of Columbia Code, which was established 
by the lower court. (R. p. 16) 

4. That the corporation maintained a place of 
business in the District of Columbia as estab¬ 
lished bvi the findings of the lower court. (R. p. 
16) 

For the reasons stated, it is respectfully submitted 
that the sustaining of the motion to quash service by 
the lower court should be reversed. 

Respectfully submitted, 

T. Morris Wampler, 

Joseph C. Turco, 

Counsel for Appellant. 


December, 1931. 
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Gertrude E. Neely, Appellant , 

vs. j 

The Philadelphia Inquirer Company, a Corporation, 

A ppellee. i 


BRIEF IN BEHALF OF APPELLEE, j 


STATEMENT. ! 

j 

This is an appeal from an order of the Supreme 
Court of the District of Columbia, in the above en¬ 
titled case, quashing the service of process made; upon 
The Philadelphia Inquirer Company, a corporation, 
incorporated under the laws of the State of Delaware. 

The corporation publishes, in the City of Philadel¬ 
phia, a daily newspaper known as “The Philadelphia 
Inquirer.” It has no other business. I 
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The action was brought by the plaintiff, Gertrude 
E. Neely, whose domicile is not shown by the record, 
for an alleged violation of her right of privacy, and 
was based upon the publication of certain advertise¬ 
ments in The Philadelphia Inquirer. (R. p. 1-4) 

The return of the U. S. Marshal was as follows: 


“Served copy of the declaration, affidavit, and 
this summons on the defendant, Philadelphia In¬ 
quirer Company, a corporation, by serving Paul 
J. McGahan, Washington, 1). C., correspondent 
for said corporation, personally, 4-20-31.” (R. 

p. 4-5) 


Counsel for The Philadelphia Inquirer Company 
appeared specially and moved the Court to quash and 
vacate the attempted service of process on the fol¬ 
lowing grounds: 

(1) That The Philadelphia Inquirer Company was 
a foreign corporation, and was not at the time of the 
filing of the declaration, nor at the time of the alleged 
service of the writ, nor at the time of the alleged 
violation of plaintiff's privacy, “doing business” in 
the District of Columbia as contemplated by Section 
1537 of the Code of the District of Columbia, in order 
to give this Court jurisdiction over foreign corpora¬ 
tions. 


(2) That the said Paul J. McGahan was not an 
officer, agent or employee of The Philadelphia In¬ 
quirer Company for the purpose of doing or transact¬ 
ing business in the District of Columbia as contem¬ 
plated by Section 1537 of the Code of the District of 
Columbia. 

(3) That under the controlling decisions, any at¬ 
tempt to render a judgment in personam against The 


3 


i 


i 

i 

i 


Philadelphia Inquirer Company would be unconsti¬ 
tutional, and any judgment so rendered would be null 
and void, because such judgment would be Violative 
of the due process guaranties of the Constitution of 
the United States. j 

The record shows that The Philadelphia Inquirer 
Company has not at any time done business, in the 
District of Columbia, nor has it at any time Had any 
place of business or officer in the District of |Colum- 
bia, although it has for some years leased two rooms 
in the National Press Building in the Citv of! Wash- 
ington for the convenience of its news-gatherers and 
reporters, namely, Paul J. McGahan and one! other. 
Neither of these reporters has been at any time an 
agent or officer of The Philadelphia Inquired Com¬ 
pany, nor has either been authorized at any time to 
accept service of summons or any other process for 
or against The Philadelphia Inquirer Company. (R. 
p. 9) | 

The appellee publishes in its newspaper, The j Phila¬ 
delphia Inquirer, in the City of Philadelphia; news 
items received by it from its two reporters 'in the 
District of Columbia, but neither reporter is employed 
or authorized to represent the newspaper or tile cor¬ 
poration in any capacity or to render any Service 
whatever except as a news-gatherer or reporter; The 
said reporters receive a stated compensation or salary 
from The Philadelphia Inquirer Company, which is 
paid by check from the office of the company in Phila¬ 
delphia. (R. p. 9-10) j 

The rent of the said office space in the District of 
Columbia is paid directly to the lessor by The Phila¬ 
delphia Inquirer Company through its officers }n the 
City of Philadelphia. The two reporters are the only 
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employees of The Philadelphia Inquirer Company 
within the District of Columbia. All news items 
transmitted to the officers of the company in Phila¬ 
delphia are there examined, and rejected or accepted 
by the officers of The Philadelphia Inquirer Com¬ 
pany, as they see fit. Neither of the said reporters 
has authority, nor is there any employee of The 
Philadelphia Inquirer Company in the District of 
Columbia who has authority, to bind the said news- 
paper or the said corporation by any contract whatso¬ 
ever. (R. p. 10) 

No advertisements or subscriptions are solicited or 
accepted by the said McGahan or any other reporter. 
No sales of The Philadelphia Inquirer are made by 
either reporter. No contracts are made for The 
Philadelphia Inquirer Company by the said McGahan 
or the other reporter in the City of Washington. (R. 
p. 13) 


ARGUMENT. 

I. The Philadelphia Inquirer Company is not “Doing 
Business’’ in the District of Columbia, Within the 
Meaning of Section 373, Title 24, of the Code of 
the District of Columbia. 

Title 24. Section 373 (formerly Section 1537) of 
the District of Columbia Code provides as follows: 


“Service on Foreign Corporations.—In actions 
against foreign corporations doing business in 
the District all process may be served on the 
agent of such corporation, or person conducting 
its business, * * * and such service shall be 

effectual to bring the corporation before the 
court. * * 


* ?) 
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Section 1537 of the District Code was construed bv 

• 

this Court in New York Continental Jewell Filtration 
Company v. Karr at 31 Appeals, D. C., 459. j That 
case was a special appeal to this Court from an order 
of the Supreme Court of the District of Colombia 
overruling a motion of the defendant below, to vacate 
the Marshal’s return of service of summons upon the 
defendant company. In the opinion (1. c. 465),|there 
is found this fundamental rule for the construction 
of statutes of this character: 

i 

“ Statutes providing a method for service of 
process for the purpose of bringing individuals 
or corporations into court must be strictly fol¬ 
lowed, and the court is powerless to declare a 
service of process valid where there has not 
been a strict compliance with the requirements 
of the statute. In this case the statute prescribed 
the manner in which summons should be served 
in order to bring appellant into court. No other 
method will avail. No substitution can be made 
by the court that will give it jurisdiction. * * * ” 

| 

In six different cases five Justices of the Supreme 
Court of the District of Columbia have determined 
that service upon a correspondent of a foreign News¬ 
paper corporation is not a valid service of process 
under the District Code. 

The importance of the precise question here! pre¬ 
sented was recognized by this court in Ricketts v\ Sun 
Printing and Publishing Company , 27 App. D. C.| 222; 

i 

i 

“"Whether the defendant in respect to its busi¬ 
ness of publishing a newspaper merely, was doing 
business in the District also by virtue of the! fact 
that it maintained offices therein under the man¬ 
agement of an employee charged with the duty 
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of gathering news and transmitting it to the de¬ 
fendant in New York for use in its publication 
there, presents an important question which we 
do not find it necessary to decide.” 


The question, while very important, is not difficult, 
in view of! controlling decisions rendered since 
Ricketts 7 case. The case lies well within the 
limits determined in a number of leading cases in 
the Supreme Court of the United States, and in this 


Court. 

In Green v. Chicago, Burlington and Quincy Rail¬ 
way Company at 205 U. S. 530, a citizen of Pennsyl¬ 
vania brought an action in the Circuit Court for the 
Eastern District of Pennsvlvania to recover damages 
for personal injuries. The return upon the writ 
showed a service “on Chicago, Burlington and Quincy 
Railway Company, a corporation which is doing busi¬ 
ness in the Eastern District of Pennsvlvania * 

* 

by giving a true and attested copy to Harry E. Heller, 
agent of said corporation”. The defendant appeared 
specially for the purpose of disputing jurisdiction 
and the Circuit Court held service was insufficient 
because the defendant was not doing business within 
the District. In reviewing that decision, the Supreme 
Court of the United States said: 


“But to obtain jurisdiction there must be ser¬ 
vice, and the service was upon the corporation 
in the Eastern District of Pennsylvania. Its 
validity depends upon whether the corporation 
was doing business in that district in such a man¬ 


ner and to such an extent as to warrant the in¬ 
ference that through its agents it was present 
there. 


The eastern point of the defendant’s line of 
railroad was at Chicago, whence its tracks ex- 



tended westward. The business for which it 
was incorporated was the carriage of freight and 
passengers, and the construction, maintenance 
and operation of a railroad for that purpose. As 
incidental and collateral to that business!it was 
proper, and, according to the business methods 
generally pursued, probably essential, that freight 
and passenger traffic should be solicited in other 
parts of the country than those through! which 
the defendant’s tracks ran. For the purpose of 
conducting this incidental business the defendant 
employed Mr. Heller, hired an office for him in 
Philadelphia, designated him as district freight 
and passenger agent, and in many ways jadver- 
tised to the public these facts. The business of 
the agent was to solicit and procure passengers 
and freight to be transported over the defen¬ 
dant’s line. For conducting this business sev¬ 
eral clerks and various travelling passenger and 
freight agents were employed, who reported to 
the agent and acted under his direction!. He 
sold no tickets and received no payments for 
transportation of freight. When a prospective 
passenger desired a ticket, and applied to the 
agent for one, the agent took the applicant’s 
money and procured from one of the railroad’s 
running west from Philadelphia a ticket for 
Chicago and a prepaid order, which gave to the 
applicant, upon his arrival at Chicago, thej right 
to receive from the Chicago, Burlingtoii and 
Quincy Railroad a ticket over that road. jOcca- 
sionally he sold to railroad employes, who al¬ 
ready had tickets over intermediate lines, orders 
for reduced rates over the defendant’s lines. In 
some cases, for the convenience of shippers who 
had received bills of lading from the initial line 
for goods routed over the defendant’s lines, lie 
gave in exchange therefor bills of lading! over 
the defendant’s line. In these bills of lading it 
was recited that thev should not be in force un- 
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til the freight had been actually received bv the 
defendant. 

The question here is whether service upon the 
agent was sufficient, and one element of its suf¬ 
ficiency is whether the facts show that the defen¬ 
dant corporation was doing business within the 
district. It is obvious that the defendant was 
doing there a considerable business of a certain 
kind, although there was no carriage of freight 
or passengers. 

The business shown in this case was in sub¬ 
stance nothing more than that of solicitation. 
Without undertaking to formulate anv general 
rule defining what transactions will constitute 
‘doing business’ in the sense that liability to ser¬ 
vice is incurred, we think that this is not enough 
to bring the defendant within the district so that 
process can be served upon it. This view accords 
with several decisions in the lower Federal 
courts.’’ 

In Philadelphia <& Reading Rail wag Company v. 

McKibbin, at 243 U. S. 264, the Supreme Court said: 

“A foreign corporation is amenable to process 
to enforce a personal liability, in the absence of 
consent, only if it is doing business within the 
State in such manner and to such extent as to 
warrant the inference that it is present there. 
And even if it is doing business within the State 
the process will be valid only if served upon 
some authorized agent. St. Louis Southwestern 
Ry. Co. v. Alexander, 227 U. S. 218, 226. Whether 
the corporation was doing business within the 
State and whether the person served was an 
authorized agent are questions vital to the juris¬ 
diction of the court. * * * The main question 

presented here is whether the plaintiff in error— 
defendant below—was doing business in New 
York.” 
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It appeared from the record in that case that no 
part of the Philadelphia & Heading Railway >vas sit¬ 
uated within New York State. Like other railroads 
distant from New York, it sent its loaded j freight 
cars, shipped by other persons, over the lines! of con¬ 
necting carriers. The Central Railroad of New Jer¬ 
sey was such a connecting carrier, and had a ferry 
terminal in New York City. It issued customary 
coupon tickets over its own and connecting lines, in¬ 
cluding among others, the Philadelphia & Heading. 
In various places in the ferry terminal werfe signs 
bearing the names “Philadelphia & Reading”^ “P. & 
R. ” or “Reading”. In the New York telephone di¬ 
rectory there were inserted the words: “Phila. & 
Reading R\\, ft. AY. 23rd St. Chelsea 6550.’!’ The 
Supreme Court found that the lower court had erred 
in the determination that the defendant was| doing 
business in the State of New York, and that the sale 
by a local carrier of through tickets did not involve a 
doing of business within the State by each of the con¬ 
necting carriers. 

i 

] 

“If it did, nearly every railroad company in 
the country would be ‘doing business’ ini every 
State. Even hiring an office, the employmjent by 
a foreign railroad of a ‘district freight anjd pas¬ 
senger agent * * * to solicit and procure 

passengers and freight to be transported over 
the defendant’s line,’ and having under his! direc¬ 
tion ‘several clerks and various traveling pas¬ 
senger and freight agents’ was held not t!o con¬ 
stitute ‘doing business within the State’, j Green 
v. Chicago , Burlington & Quincy By. Company, 
205 U. S. 530.” 


The Supreme Court of the United States has; never 
disturbed its ruling in Green v. C. B. & Q. R.\ Com- 
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pany. In International Harvester Co. v. Kentucky, 
234 U. S. 579, the earlier decision was reaffirmed. In 
People's Tobacco Coynpany vs. American Tobacco 
Company, 246 U. S. 79, both the Green case and the 
International Harvester case were referred to bv the 
Court, and the Court held that the American Tobacco 
Company, under the facts shown by the record, was 
not “doing \ business’’ in Louisiana. As we have 
seen, in the McKibbin Case the rule was again re¬ 
affirmed. 

These Green and McKibbin cases were followed bv 

* 

this Court in Chase Bag Coynpany v. Munson Steam¬ 
ship Line , et al., 54 App. D. C. 169, 295 Fed. 990. 
There, the Chase Bag Company, a Missouri corpora¬ 
tion, contracted with the Munson Steamship Line, a 
New York corporation, for the transportation of a 
large quantity of* freight from Mobile to Buenos 
Aires. It was alleged that the steamship line violated 
its contract and thereby damaged the Bag Company, 
and suit for the recovery of damages was brought 
against the steamship line in the Supreme Court of 
the District of Columbia. Service of summons was 
made upon the steamship line by delivering a copy 
thereof to one Ernest I. Ober, as the agent of the 
steamship line. 

It appeared that Ober conducted a general steam¬ 
ship and brokerage agency office in Washington, and 
represented about 67 steamship lines, among them 
the appellee; that he received no salary or regular 
compensation from the line, but that in the ordinary 
course of business, he sold what was called “prepaid 
orders”, in return for which the steamship line cus¬ 
tomarily delivered to the passenger a ticket. Ober 
collected the full amount charged for the ticket, and 
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received a commission of 5 per cent thereon, j In ex¬ 
ceptional cases steamship tickets already signed were 
sent to him for delivery. He had no authority to 
sign contracts or otherwise bind the steamship line. 
In its decision this Court said: 

j 

“District Code, Sec. 1537, provides that in ac¬ 
tions against foreign corporations doing business 
in the District all process may be served; on the 
agent of such corporation or person conducting 
its business there. But what constitutes! ‘doing 
business’? That is the inquiry which must be 
answered in this case. Obviously, anything the 
agent of a corporation may do in the District 
would not be the ‘doing of business’ therein by 
the corporation. A railroad company is often 
the agent of a consignor to deliver a shiprjnent to 
a consignee in the District; but the delivery of 
it would not be the doing of business bv the con- 
signor, within the meaning of the Code. If it 
would be, service on the railroad company! would 
be sufficient to bring the shipper into court. The 
agent or person contemplated by the Code must 
be possessed of such authority as will justify the 
conclusion that his principal, by him, is jin the 
District. If the authority does not do that, the 
court would be without right to pronounce!a per¬ 
sonal judgment against the defendant corpora¬ 
tion, and if the court should render such a judg¬ 
ment it would be void, as offending agaihst the 
due process clause of the Fourteenth Amendment 
to the Constitution.” (Italics ours) 

In this decision the Court distinguished the case of 
Wendell v. Holland-Aynerican Line , 40 App. D. C. 1. 
There, as in the instant case, that decision was cited 
as an authority for the appellant. But this Court said: 


i 
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“In that case the agent sold tickets for the 
steamship line, received the money for them, and 
completed on behalf of the line the contract of 
transportation, which became binding without 
ratification by the principal. The agent was au¬ 
thorized to contract in the name of the steamship 
line. Ober was not authorized to do so. Therein 
lies the distinction.’’ 

This Court thereupon held that the Munson 
Steamship Line was not doing business in the Dis¬ 
trict of Columbia, and that service upon Ober was 
not a valid service upon the company, and the order 
of the trial court (plashing the service of summons 
was affirmed. 

In Cancel mo ef al r. Seaboard Air Line Radical/, 
56 App. D. O., 225, 12 F. (2d) 166, this Court, speak¬ 
ing through Mr. Chief Justice Martin, said: 


“No all-embracing rule has been laid down as 
to what constitutes the manner of doing business 
by a foreign corporation to subject it to process 
in a given jurisdiction. The business must be 
such in character and extent as to warrant the 
inference that it has subjected itself to the juris¬ 
diction. St. Louis S. W. Ry. v. Alexander, 227 
U. S. 218, 33 S. Ct. 245, 57 L. Ed. 486, Ann. Cas. 
1915B, 77. Considerations of public policy tend 
strongly against the claim of the plaintiff in er¬ 
ror and are entitled to be considered in case of 
doubtful construction. A., T. & S. F. Rv. Co. v. 
Weeks, 254 F. 513, 166 C. C. A. 71.” 


In the Cancelmo case, the plaintiff sued the Sea¬ 
board Air Line Rv. for damage alleged to have been 
incurred in connection with a shipment from Palmet¬ 
to, Florida, to Cancel mo, at Philadelphia. It appeared 
that the railroad was a Virginia corporation with 
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offices in Richmond, Virginia, but that its lihes did 
not operate at any point nearer to the District of 
Columbia than Richmond. The company maintained 
in Washington, however, in connection with the Chesa¬ 
peake & Ohio Railway Company, office space; at 714 
Fourteenth Street, N. W. This office was ini charge 
of one G. W. Vierbuchen, its district passengeip agent, 
and certain other assistants and employees.! Vier¬ 
buchen, upon whom the service was made, was ex¬ 
clusively employed by the Seaboard Company to 
solicit freight and passenger business over tlje lines 
of the Seaboard Company located outside the Dis¬ 
trict of Columbia. He was also the traffic representa¬ 
tive of the Richmond, Fredericksburg & Potomac 
Railway Company. The other representatives! of the 
Seaboard Company at the Fourteenth Street place 
of business were engaged in and employed in the 
Seaboard Company for the purpose of soliciting pas¬ 
senger and freight business for the lines of the Sea¬ 
board Company outside the District of Columbia. It 
was the function of the employees of that company 
to induce the diversion of business originating in 
Washington, D. C., and north thereof, to the lines of 
the Seaboard Company at Richmond. 

The Richmond Company also maintained fit 714 
Fourteenth Street, N. W., a ticket office for the sale 
of tickets. Vierbuchen was the traffic representative 
of the company and Joseph Hurney, a representative 
of the Seaboard Company was also the cityi ticket 
agent of the Richmond Company. The Richmond 
Company at this office sold the usual form of railway 
passenger coupon ticket. These tickets entitled the 
purchaser to passage over the lines of the Richmond 
Company from Washington, D. C., to Richmond, Vir- 
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ginia (by virtue of one coupon), and also from Rich¬ 
mond, Virginia (by virtue of another coupon), over 
the line of the Seaboard Company to other points, 
none of them within the District of Columbia. The 
proceeds of the sale of such multiple coupon tickets 
were deposited in the bank account of the Richmond 
Company and on subsequent interline accounting the 
Seaboard Company received a part of the fare pro¬ 
portionate to its participation in the carriage. In 
furtherance of the function of obtaining business for 
the Seaboard Company, its representatives in Wash¬ 
ington offered and sold Seaboard scrip or inter¬ 
changeable mileage books which were good for pas¬ 
sage on anv steam railroad in the continental United 
States. As an accommodation to passengers, the 
Seaboard representatives sometimes sold a special 
form of contract for passage between certain points 
on the Seaboard Lines outside of the District of 
Columbia. 

It also appeared that an attorney, with the designa¬ 
tion of general counsel of the Seaboard Air Line Rail¬ 
way Company, maintained an office in the Southern 
Building, in Washington, D. C., but that his functions 
in respect of the business of the company were purely 
advisory in matters of general corporation policy, 
and in representation before the Interstate Commerce 
Commission. 

On the facts shown by the record in the case, this 
Court held that the Seaboard Company was not 
“doing business in the District of Columbia” within 
the purview of the statute. 

In the instant case the record is clear as to the 
duties of the two reporters employed by The Phila¬ 
delphia Inquirer Company in the District of Colum- 
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bia. Their sole function was to gather news 

items and to forward them to the officials of the 

newspaper company in Philadelphia. Upon! receipt 

in Philadelphia these news items were subject to 

further inspection, and were accepted or Rejected 

within the discretion of the officials of the appellee in 

that citv. I 

* 

The lack of any authorization to perform any act 

in behalf of the corporation, other than the| simple 

function of gathering and transmitting news items 

from dav to dav will be covered under the! second 
» * 

heading of this argument. At the moment, hbwever, 
it is pertinent to examine the activities of the two 
employees for the purpose of determining the scope 
of the corporation’s activities within this jurisdiction. 

Xo business between The Philadelphia Inquirer 
Company and the public was carried on through the 
agency or representation of the two correspondents. 
No contractual obligations were assumed. Noiliabili- 
ties were created. The only product which resulted 
from the presence of these employees in the City of 
Washington was the information or intelligence trans¬ 
mitted by them to the officers of The Philadelphia 
Inquirer Company in the City of Philadelphia, j These 
officials were under no obligation to print any part 
of the information so received by them. They owed 
no contractual obligation to any person in the District 
of Columbia with respect to these news items.; 

The question here is not whether the two! corre¬ 
spondents were engaged in an activity which whs use¬ 
ful to the publishers of the newspaper. As this 1 ; Court 
said in the Chase Bag Company case {supra) :j 


i 
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“Obviously, anything the agent of a corpora¬ 
tion mav do in the District would not be the 
‘doing of business’ therein by the corporation.” 

Legislation, which provides for the service of proc¬ 
ess upon foreign corporations, is based upon the fun¬ 
damental proposition that a corporation should not 
be permitted to do business in a community without 
being amenable to the service of process in that com¬ 
munity, where the business (tone is of such a hind or 
character that contractual obligations are assumed 
and reciprocal rights and duties established. 

This Court recognized the underiving reason for 
the statute in Toledo Computing Scale Com pang v. 
Miller, 38 App* L. C. 237. There, it was pointed out 
that Section 1537 is in two paragraphs. The first 
paragraph relates to service upon foreign corpora¬ 
tions “doing business in the District”. The second 
prescribes the method of service “when a foreign 
corporation shall transact business” here without 
having any place of business or resident agent in the 
District. 

Mr. Justice Kobb, in the opinion said: 

“That Congress had some purpose in mind in 
the enactment of the paragraph must be assumed. 
What was that purpose? As originally enacted 
the paragraph did not contain the word ‘em¬ 
ployee’. That was added by the Act of 1907 (34 
Stat. at L. 874, Chap. 445) and furnishes fur¬ 
ther evidence of the intent of Congress to circum¬ 
vent efforts on the part of foreign corporations 
to evade local responsibility growing out of con¬ 
tracts entered into or to be in whole or in part 
performed here.” 
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In another part of the opinion it is stated: 


“* * * In other words, Congress intended 

that if a foreign corporation should transact busi¬ 
ness here, it should be subject, as to that busi¬ 
ness, to the jurisdiction of the local courts, and 
not require the other parties to its contracts to 
go to Ohio or New Jersey for redress.’ 7 ;(Italics 
ours) | 

i 

The evil which the legislation sought to reach does 
not exist in this case. As a matter of fact, tjhe rea¬ 
soning definitely supports the proposition that The 
Philadelphia Inquirer Company should not be re¬ 
quired to defend a suit of this character, in this 
jurisdiction. There is no question of contractual re¬ 
lationship between the parties. There is an alleged 
invasion of the plaintiff’s right of privacy, byj virtue 
of the publication of an advertisement in The |Phila¬ 
delphia Inquirer. The domicile of the plaintiff; is not 
shown bv the record, and there is no allegation that 
the alleged offense, or any part of it, was local ;to the 
District of Columbia, or that the two local Icorre- 
spondents of the Philadelphia Inquirer had anything 
to do with the preparation or publication of the ad¬ 
vertisement. j 

As this Court said in N. Y. Continental Jewell Fil¬ 
tration Company v. Karr (supra): 


“Statutes providing a method for service of 
process for the purpose of bringing individuals 
or corporations into court must be strictR fol¬ 
lowed * * V’ ! 


The interpretation sought by the appellant \Vould 
attribute to Congress an intent to bring within the 
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jurisdiction of the District courts torts which had no 
actual situs in the District. Xo better illustration of 


the far reaching effect of sustaining jurisdiction in 
this case and no more appropriate language could be 
used than is found in Union Associated Press v. 


Times-Star Company, et a 84 Fed. 419. The ques¬ 
tion was whether service on a soliciting agent was 
service on a “managing agent” as required by the 
Xew York statute. In this case Judge LaCombo in 
effect reversed Union Associated Press v. Times 


Printing Company, 83 Fed. 822, and Bremer v. Knapp , 
82 Fed. 694. 


There were numerous libel actions brought against 
several newspapers incorporated in States other than 
Xew York. The Court said: 


“1 am, however, more than ever impressed 
with the importance of having this jurisdictional 
point decided in each case, before the time of the 
court is consumed in trving the merits of the 
controversy. Here we have * * * nearly 50 

libel suits, all brought by the same parties against 
this newspaper located in widely scattered States, 
with no suggestion that the libel was ever pub¬ 
lished or circulated here bv defendants, or that 


tliev have ever done anvthing more in the wav 
of business than to solicit advertisements through 


some advertising agent, who in most cases acts 
as advertising agent for several other papers, 
and has no control over the rates to be charged 
or the space to be given. It is hardly to he sup¬ 
posed that Congress intended the Federal Circuit 
Courts to exercise such comprehensive and far- 
reaching jurisdiction except when a case coming 
strictly within the language of the statute is made 
out. * * * T] ie question presented is one of 

grave importance. Probably there are but few 
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newspapers in the United States which do not 
publish advertisements originating in tliii city or 
which do not solicit such advertisements here. 
If this and the adjoining (Southern) District 
are, for that reason, to be considered the proper 
forum of the suits against such papers, wherever 
they may reside and conduct their business of 
publishing and circulating such papers, it seems 
probable that our calendars may be seriously 
overburdened.” (Italics ours) 


The reasoning employed by Judge LaCqmbe is 
equally true in the instant case. If this jurisdiction is 
assumed, libel suits and actions involving the right of 
privacy may be filed in the District of Columbia 
against the hundreds of newspapers which .employ 
Washington correspondents. 

We have cited applicable and controlling crises of 
this Court and the Supreme Court of the j United 
Stales on the proposition that the solicitation 6f busi¬ 
ness is not “doing business”. Here, the activity of 
the appellee’s employees was even more restricted 
than if tliev had been engaged in the solicitation of 
business. The record is clear and unchallenged that 
the employees of the Philadelphia Inquirer were not 


authorized to solicit or accept either of the two; things 
which a newspaper has for sale, namely, subscriptions 
or advertisements. They had not the slightest vestige 
of authority to bind their employer upon any con¬ 
tract. There is no allegation that they ever attempted 
to do so. 

In passing upon the liability of foreign corpora¬ 
tions to service under statutes of this character the 
courts have always looked first to two considerations. 
What was the actual nature of the corporation’s 
business, and what was the extent of the authority 


i 

j 


i 
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of its agents. It is clear that in each of these re¬ 
spects the present case is well within the limits de¬ 
fined by this court in the Chase Bag Company and 
Cancel mo cases, and by the Supreme Court of the 
United States in Green v. C. B. <£' Q. By. Company , 
and Philadelphia and Reading Railway Company vs. 
McKihhin. 

This Court in the Cancelmo case, said: 


“Considerations of public policy tend strongly 
against the claim of the plaintiff in error M (the 
appellant here) “and are entitled to be consid¬ 
ered in a case of doubtful construction.” 5G App. 


D. C. 225, 1. c. 228. 


As was stated by Mr. Chief Justice Covington, in 
Anderson v.' Observer Co., Law No. 50,445, Supreme 
Court of the District of Columbia (in an unreported 
memorandum opinion filed May 11, 1017): 


“The 'business’ of a newspaper is the publish¬ 
ing of that paper and the dissemination of news 
by distribution of copies of the printed paper. 

To every ‘business’ done or transacted bv a cor- 

» •/ 

poration there are necessarily certain prelimi¬ 
nary acts tin* doing of which do not constitute 
a *transaction of business’ by the corporation.” 


In the Observer case, the correspondent repre¬ 
sented other newspapers as well as the one published 
by the Observer Company. The decision of Mr. Chief 
Justice Covington to quash the service there was fol¬ 


lowed in several other instances where the defendant 
newspaper maintained one or more correspondents 
in the City of Washington, and where, as in the in¬ 
stant case, the sole and exclusive function of the cor¬ 
respondents was to furnish news items to the non- 
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resident newspaper corporation. Other decisions in 
the Supreme Court of the District of Columbia, hold¬ 
ing that under facts, similar to those in this case, that 
Court was without jurisdiction, together with their 
identifying law numbers, and the Justices deciding 
them, are as follows: 

Herrick v. Oklahoma Publishing C bmp any, 
Law Xo. 66,026, decided by Mr. Justice Hitz; 

Herrick v. Press Publishing Company, Law 
Xo. 66,027, decided by Mr. Justice Stafford; 

Baylis r. Press Publishing Company, Daw Xo. 
71,056 (publishers of the Xew York World), 
decided bv Mr. Justice Hoehling. 

Brewer v. New York Times, Law Xo.j 71,274, 
decided by Mr. Justice Hitz. j 

i 

The substance of the Appellant’s argument,! as dis¬ 
tinguished from the cases cited therein, is that; “with¬ 
out news there can be no newspaper”, and that “the 
collection of news in the District of Columbia” was 
such an essential part of the business of the corpora¬ 
tion, that the defendant below was “doing business” 
in the District of Columbia. 

If that argument is sound, it leads to th<* unes- 
capable conclusion that any newspaper which employs 
a reporter in the District of Columbia, is “doi^ig bus¬ 
iness” here, whether or not it has an office, ia tele¬ 
phone or directory listing, an editorial notice in its 
paper, or facilities for transmitting the news from 
"Washington to the place of the paper’s publication. 
Xone of these elements has any controlling influence 
on the question. Some or all of them have been pres¬ 
ent in all the cases where the service was held ipvalid. 
If tliev are to have anv weight,, it is onlv to the!extent 
of determining first, the nature and extent of the cor- 
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poration’s business in the District of Columbia, and 
second, the nature and extent of the authority of the 
corporation’s agents in the District of Columbia. So 
far as these considerations appear in the present 
case, they disclose nothing beyond the simple fact 
that the Philadelphia Inquirer Company employed 
two news gatherers in the District of Columbia, and 
that certain iconveniences had been furnished them 
for the performance of their duties. 


The Cases Cited On the Appellant’s Brief Do Not 
Support the Proposition that the Philadelphia 
Inquirer Company was “Doing Business” in the 
District of Columbia. 


At the outset it may be stated that the case of 
Ricketts v. Sun Printing and Publishing Company 
Association, 27 App. D. C. 222, is not an authority for 
either the Appellant or the Appellee in this case, for 
the reason that the Court, in its opinion, stated the 
precise question involved in this case, but did not de¬ 
cide it. In the Ricketts case , the defendant news¬ 
paper publishing company was engaged in carrying 
on the business of a press association, and it sold its 
general news reports obtained in this District to 
other publishers of newspapers throughout the coun¬ 
try for an agreed consideration. The Ricketts case 
may be disposed of in the language of the Court 
which is as follows: 


“Whether the defendant, in respect to its busi¬ 
ness of publishing a newspaper merely, was do¬ 
ing business in the district also, by virtue of the 
fact that it maintained offices therein under the 
management of an employee charged with the 
dutv of gathering news and transmitting it to the 




! 


defendant in Xew York, for use in its publication 
there, presents an important question which we 
do not find it necessary to decide.” (1. c. 1225) 

That question is squarely presented by the record 
in this case. Its importance, recognized by the; Court 
in the Ricketts case, has grown with the prominence 
of Washington as an important news center !of the 
world. A judicial determination by this Court, that 
the service of process upon the correspondent of the 
Philadelphia Inquirer was valid, would necessarily 
have far reaching effects. It is common knowledge 
that practically all of the leading newspapers of this 
country maintain one or more correspondents in 
Washington. Similar representation is maintained 
by leading newspapers of many other countries. 
It is reasonable to argue that all of these correspon¬ 
dents would be engaged under circumstances similar 
to those shown by this record and with the same con¬ 
veniences for the performance of their work aid fa¬ 
cilities for the transmitting of their news items.j This 
record shows an authority limited to the simple duties 
of collecting and transmitting such news items. A 
decision that service upon such a correspondent would 
bring before the Courts of the District of Columbia 
a foreign corporation, necessarily means that any for¬ 
eign newspaper publishing company so represented in 
Washington could be sued here and would be obliged 
to defend its case here, irrespective of where the; pub¬ 
lication occurred, whether the paper was ever circu¬ 
lated in the District of Columbia, whether or not the 
matter complained of was written in the District of 
Columbia, and notwithstanding the fact that the in¬ 
jury sued upon and the limited representation of the 
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defendant in this jurisdiction had nothing in common 
with each other. 

It is respectfully submitted that this cannot be the 
law and that under the decisions of this court, it is 
not the law. 

The other cases cited by the Appellant may be 
readily distinguished. In Toledo Computing Scales 
Com pang r. Miller, 38 App. 237, it appears that the 
Scale Company had a representative in Washington 
who negotiated sales and looked after deliveries, col¬ 
lections and complaints. The Court found that “he 
was much more than a mere solicitor, and the con¬ 
tracts which he negotiated were in part to be per¬ 
formed here”. (Italics ours.) 

In International Textbook Com pang vs. Pigg, 217 
IT. S. 91, the Textbook Company maintained an agent 
in the State of Kansas, who was employed to secure 
scholars for the schools conducted by correspondence 
from Scranton, Pennsylvania, and “to receive and 
forward ang money obtained from such scholars.” 
(1. c. 104.) (Italics ours.) 

The next case cited by the Appellant is Duganhood 
and Compang v. Ballg, 271 Fed. 517. Here the Dis¬ 
trict Court found that an essential element in the 
manufacturing of shoes, which was the business of 
the defendant, was the purchasing of leather therefor. 
This leather was purchased in the jurisdiction. An 
officer of the defendant corporation was authorized 
to conduct this business, and to negotiate the con¬ 
tracts. This was precisely the authority which this 
Court found adequate to sustain a service of process 
in Wendell vs. Holland-American Line, 40 App. D. C. 
1, and which it found was not present in Chase Bag 
Compang vs. Munson Steamship Line (supra), and 
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Cancelmo vs. Seaboard Air Line Railway (supra). 
It is clear from the record in this case that the essen¬ 
tial requisite of authority to bind the corporation by 
contract is not to be found in either the authority or 
the duties of the two reporters employed by tile Phil¬ 
adelphia Inquirer. j 

In A 7 ickerson vs. Warren City Tank and \ Boiler 
Company, 223 Fed. 843, the defendant’s business was 
the construction and erection of oil tanks. It made 
a contract to construct and erect a tank within the 
jurisdiction. When served, it was within the jurisdic¬ 
tion in the performance of the contract and for the 
purpose of doing the work it had contracted tojdo. 

In Knapp vs. Bullock Tractor Company, 242 Fed. 
543, an Illinois corporation was selling farm tractors 
in California through residence sales agents who were 
required to solicit and procure orders in an exclusive, 
given territory. Thev received and delivered to the 
purchaser all machines sold and were under obliga¬ 
tion, by the contract of purchase, to furnish the jbuyer 
of such machines, spare parts and service, free of 
charge, for a period of one year after the salej. 

In J I cade Fibre Company vs. Yarn, et at., 3 Fed. 
2nd. 520, the business of the agent was the purchase 
of raw material, namely, wood pulp, for the use of 
the defendant company. For that purpose the iagent 
had authority to make contracts for the purchase of 
wood, and the transactions in the jurisdiction j were 
regular, systematic and fairlv numerous. 

The Chadeloid Chemical Company case, 180 j Fed. 
770 is not pertinent. The question there decided was not 
whether the company was “doing business” in the 
sense that the words are used in Section 1537 of the 
District Code, and the Court determined whether un- 


i 
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der a given set of facts, the defendant maintained 
a “regular and established place of business” within 
the meaning of a New York statute. The Court found 
that the defendant, through its agent, distributed and 
sold its product within the State of New York. 

In Ferguson Contracting Company vs. Coal d Colic 
Company, 33 App. I). C. 159, the Court found that the 
defendant maintained an office in the district in 
which were found, for the greater part of each year, 
its President, Secretary, and Treasurer, who there 
transacted business relating to the corporate pur¬ 
poses and important to the company’s success. It 
also appeared that bids for the construction of its 
road were there opened, considered, and accepted by 
its managing officers, and that an arbitration agree¬ 
ment, out of which the suit arose, was agreed upon in 
the Washington offices, and the proceedings there¬ 
under were there conducted. 

The Court’s decision was expressly based on the 
conclusion tliat there was maintained in the District 
of Columbia an office for the performance by the gen¬ 
eral officers of the defendant, of their duties of man¬ 
agement and supervision of the affairs of the corpo¬ 
ration. In distinguishing the decision from that of 
the Supreme Court of the United States in Green r. 
Chicago, B. d Q. R. Co. (supra), the Court said: 

“Had 1 the defendant maintained an office in 
Pennsvlvania for its President, Secretarv and 
Treasurer, wherein the affairs of the corporation 
were in great part managed, we believe that the 
jurisdiction would have been sustained.” 


That distinction is of course equally applicable to 
the Appellee here. 
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Hoffman v. Washington-Virginia Railway Company , 
44 App. D. C. 418, is not applicable to the facts;shown 
on this record. The opinion of the Court (1. c. 421) 
shows that the trial court heard evidence submitted 
by the parties and found that the defendants j“each 
severally had and maintained a place of business in 
the District of Columbia and at said time each sev¬ 
erally was doing business in the District of Colum¬ 
bia'\ The findings of facts were not challenged in 
the Court of Appeals. Mr. Justice Robb speaking for 
the Court said: 


“The question to be determined is whether the 
Supreme Court of the District had jurisdiction 
of an action brought bv a resident of Virginia 
against a Virginia corporation having a place of 
and doing business in this district through its 
legally appointed agents, upon whom the j sum¬ 
mons is served for a transitory cause of Action 
arising outside the district.” 


It is obvious that the question considered by the 
court was not the one presented by this case] and 
conceded the verv things which are here contested. 

In I liter national Harvester Company v. Kentucky, 
234 U. S. 579, the Supreme Court of the United States 
reiterated the rule it laid down in the Green case, but 
said that in the International Harvester case there 
was something more than mere solicitation. In re¬ 
sponse to orders received there was a contiguous 
course of shipment of machines into Kentucky. Inhere 
was authority, in the agent, to receive payment in 
money, checks, or drafts, and to take notes payable 
at banks in Kentucky. 

The real question in that case was whether a corpo¬ 
ration could escape liability to service in a jurisdic- 

i 


i 

i 

i 


i 
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tion where it actually did business in the fullest sense 
of the word, merely because all of that business was 
of an interstate character. Of course, the Court ruled 
that the corporation could not be relieved of its lia¬ 
bilities in a state where it actually did business in a 
substantial volume, where it sold and delivered mer¬ 
chandise and where it owned considerable property, 
merely upon the theory that an attempt by the state 
to exercise jurisdiction over it would be an unwar¬ 
ranted interference with interstate commerce. 

This categorical treatment of the cases cited by the 
Appellant demonstrates the complete absence of any 
authority for the contention that The Philadelphia 
Inquirer Company was doing business in the District 
of Columbia. 


II. The Defendant’s Correspondent, Upon Whom the 
Attempted Service was Made, was not an Officer, 
Agent, dr Employee of The Philadelphia Inquirer 
Company for the Purpose of Doing Business in 
the District of Columbia as Contemplated by 
the District Code. 

Closely allied to the argument already presented, 
is the question whether the employee of the Philadel¬ 
phia Inquirer, upon whom the service was made, had 
the authority contemplated by the Code. It is not 
necessary to treat this point at length. The scope of 
his authority, and the duties performed by him pur¬ 
suant to that authority, have been clearly shown. As 
said by the Supreme Court of the United States, in 
the McKibbin case (supra): 

“Whether the corporation was doing business 
within the State and whether the person served 
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was an authorized agent are questions vital! to the 

jurisdiction of the Court.’’ (Italics ours.)| 

! 

i 

| 

And in the CJia.se Bag Company case this Cou^t said 
(1. e. 171): | 

I 

I 

i 

“The agent or person contemplated % the 

Code must be possessed of such authority as will 

justify the conclusion that his principal, by him, 

is in the District. If the authority does not do 

* 

that, the court would be without right to pro¬ 
nounce a personal judgment against the defen¬ 
dant corporation.” ! 

i 

It is clear from the record in this case that the 
correspondent, upon whom the Marshal made the ser¬ 
vice, neither possessed nor exercised the authority 
which this Court found requisite to bring a foreign 
corporation within the jurisdiction of the Courts of 
the District. 

i 

i 

III. A Judgment In Personam Against The Philadel¬ 
phia Inquirer Company Would be Unconstitu¬ 
tional, and any Judgment so Rendered Would 
be Null and Void, Because Such Judgment 'Would 
be Violative of the Due Process Guarantees of 
the Constitution of the United States. 

The importance of this question in construing! Sec¬ 
tion 373, Title 24, of the Code, is recognized by this 
Court in the Chase Bag case, 54 App. D. C., pag(^ 173, 
in commenting upon the decision of the Supreme 
Court of the United States, in Davis v. Farmers Co¬ 
operative Company , 262 U. S. 312, 67 L. Ed.j 996. 
This court said: 
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“It is true that the court put its decision upon 
the footing that the statute was void, because it 
imposed an unreasonable burden upon interstate 
commerce, but said that it had no occasion to de¬ 
cide whether it also violated the due process 
clause. 'Of course, if Congress had passed a stat¬ 
ute similar to the Minnesota enactment, it would 
not be condemned upon the score that it was an 
undue burden upon interstate commerce, because 
Congress has the right to burden such commerce, 
but it would be open to the inquiry as to whether 
it did not violate the due process clause . If the 
corporation was not present in the state by its 
soliciting agent, then service upon him would not 
be service upon it, and the court would be with¬ 
out jurisdiction to render a personal judgment 
against the corporation since it had never been 
properly brought before the court and subjected 
to its jurisdiction.” (Italics ours.) 

In the same case the Court also said: 


“District Code, Section 1537, provides that in 
actions against foreign corporations doing busi¬ 
ness in the District all process may be served on 
the agent of such corporation or person conduct¬ 
ing its business there. But what constitutes ‘do¬ 
ing business’? That is the inquiry which must 
be answered in this case. * * ' The agent or per¬ 
son contemplated by the Code must be possessed 
of such authority as will justify the conclusion 
that his principal, by him, is in the District. If 
the authority does not do that, the court would 
be without right to pronounce a personal judg¬ 
ment against the defendant corporation, and if 
the court should render such a judgment it would 
be void, as offending against the due process 
clause of the Fourteenth Amendment to the Con¬ 
stitution.” (1. c. 171.) 
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Conclusion. 


Upon the authorities cited, it is respectfully sub¬ 
mitted that: | 

(1) The Philadelphia Inquirer Company was! not at 

the time of the serving of the alleged writ upon it 
nor at any other time ‘ 4 doing business’’ in tile Dis- 
trict of Columbia as contemplated by the district 
Code. I 

(2) Paul J. McGahan, upon whom the attempted 
service was made, was not an officer, agent or em¬ 
ployee of The Philadelphia Inquirer Company for the 
purpose of doing or transacting business in the Dis¬ 
trict of Columbia as contemplated by the Code. 

(3) Under the controlling decisions any atteijnpt to 
render a judgment in personam against The Phila¬ 
delphia Inquirer Company would be unconstitutional 
and any judgment so rendered would be null and 
void, and in violation of the due process guarantees 
of the Constitution of the United States. 

The order of the trial court quashing the siervice 
of process made upon The Philadelphia Inquirer 
Company in this case should be affirmed. 


Respectfully submitted, 


Frank J. Hogan, 

' i 

Edmund L. Jones, | 
John W. Guider, 
Counsel for Appellee. 


January 16, 1932. 
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